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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

ARIEL QUIROS, Case No.: 16-cv-21301-GAYLES
WILLIAM STENGER,

JAY PEAK, INC.,

Q RESORTS, INC.,

JAY PEAK HOTEL SUITES L.P,,

JAY PEAK HOTEL SUITES PHASE 1. L.P.,

JAY PEAK MANAGEMENT, INC.,

JAY PEAK PENTHOUSE SUITES, L.P.,

JAY PEAK GP SERVICES, INC.,

JAY PEAK GOLF AND MOUNTAIN SUITES L.P.,
JAY PEAK GP SERVICES GOLF, INC.,

JAY PEAK LODGE AND TOWNHOUSES L.P.,
JAY PEAK GP SERVICES LODGE, INC.,

JAY PEAK HOTEL SUITES STATESIDE L.P.,

JAY PEAK GP SERVICES STATESIDE, INC.,

JAY PEAK BIOMEDICAL RESEARCH PARK L.P,,
ANC BIO VERMONT GP SERVICES, LLC,

Defendants,

JAY CONSTRUCTION MANAGEMENT, INC.,

GSI OF DATE COUNTY, INC.,

NORTH EAST CONTRACT SERVICES, INC.,

Q BURKE MOUNTAIN RESORT, LLC,

Relief Defendants, and

Q BURKE MOUNTAIN RESORT, HOTEL AND
CONFERENCE CENTER L.P.,, Q BURKE MOUNTAIN
RESORT GP SERVICES, LLC

Additional Defendants
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OPPOSITION OF SAINT-SAUVEUR VALLEY RESORTS, INC. TO MOTION FOR (I)
APPROVAL OF SETTLEMENT BETWEEN RECEIVER, ARIEL QUIROS, WILLIAM
STENGER AND IRONSHORE INDEMNITY, INC.; (I) ENTRY OF A BAR ORDER;
AND (III) APPROVAL OF FORM, CONTENT AND MANNER OF NOTICE AND
SETTLEMENT IN BAR ORDER

SAINT-SAUVEUR VALLEY RESORTS, INC. (“SSVR”), by its attorneys Eiseman
Levine Lehrhaupt & Kakoyiannis, P.C. and The Law Office of Stephen James Binhak, P.L.L.C.,
in opposition to the MOTION FOR (I) APPROVAL OF SETTLEMENT BETWEEN
RECEIVER, ARIEL QUIROS, WILLIAM STENGER AND IRONSHORE INDEMNITY, INC.;
(I) ENTRY OF A BAR ORDER; AND (III) APPROVAL OF FORM, CONTENT AND

MANNER OF NOTICE AND SETTLEMENT IN BAR ORDER (the “Motion”) respectfully

states as follows:
1. SSVR is a defendant in an action brought by the Receiver! pending in the United

States District Court for the District of Vermont. The action is captioned Goldberg v. Saint-

Sauveur Valley Resorts, Inc., Case No. 17-cv-0006 (the “Vermont Action”). SSVR is filing this
objection because if the Court grants the Receiver’s Motion and enters the proposed orders,
including the Bar Order (as hereafter defined), they could adversely affect the ability of SSVR to
defend the Vermont Action, to assert counterclaims and request sanctions against the Receiver in
that action, and to assert third-party claims.

2. Respectfully, a federal district court overseeing an equity receivership should not
enter an order which could adversely affect the rights of parties, not personally subject to its
jurisdiction, in an action begun by the Receiver in a different federal district court and over

which the receivership court has no jurisdiction. Having decided to pursue relief in a different

1 Capitalized terms not defined in the objection are as defined in the Motion.
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and co-equal federal court, the Receiver has submitted himself to the jurisdiction of that court.
That means that the Receiver and the entities for whom he acts are subject to counterclaims and
third-party properly brought before that court. He cannot at the same time use his receivership
status as a sword and a shield.

3. Sections of the proposed Bar Order are simultaneously so broad and yet so vague
that the Receiver might thereafter claim they bar SSVR’s counterclaims against him and third-
party claims against William Stenger (“Stenger”), Ariel Quiros (“Quiros”), the Receivership
Entities and third-parties. Given the spurious nature of the remaining claims asserted in the
Vermont Action and the actions taken by the Receiver to date in that action, SSVR has every
reason to believe that hidden in what purports to be a motion to approve a settlement with an
officers’ and directors’ insurer is a mechanism intended to cripple SSVR ability to defend itself

in the Vermont Action.2

2 SSVR’s concern that the Bar Order is a sub rosa attempt to unfairly prejudice SSVR in the
Vermont Action is prompted in part by the way the Receiver has gone about litigating that case.
After SSVR moved to dismiss the original derivative complaint because on, among other
grounds, the order appointing the Receiver barred the action, the original plaintiffs convinced the
Receiver to intervene as an “indispensable party plaintiff.” Upon information and belief, the
Receiver then drafted an order for this Court (Document 42-2), which the Court signed on
November 29, 2017 allowing the plaintiffs in the Vermont Action to “join the Receiver as an
indispensable party plaintiff in the Vermont Action” but “absent his consent” limiting his
involvement to “cooperating in discovery.” Under the order, because the Receiver was only
added as a plaintiff for discovery purposes, absent his consent, he could not be held responsible
for fees and expenses incurred in the Vermont Action.

Since that order was entered, the Receiver has become fully engaged in the Vermont
Action as the plaintiff, and Judge Reiss has found that the Receiver has in fact consented to be
the plaintiff without qualification or limitation. See Opinion (as hereafter defined and attached
hereto as Exhibit B) p.24. The Receiver’s actions suggest that he will go to significant lengths to
try to reap the benefits of being a plaintiff in the Vermont Action while seeking immunity from

claims properly brought before that Court by SSVR. SSVR’s claims are described infra.
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4. In Vermont, Judge Christina Reiss has already significantly pared down the
Receiver’s action. If the Vermont Action proceeds and SSVR is required to answer the

Receiver’s Second Amended Complaint, (the “Vermont Complaint™) or perhaps a third amended

complaint if Judge Reiss orders one, SSVR will assert counterclaims or third-party claims
against the Receiver and the Receivership Entities arising out of pre-receivership agreements and
common law principles. For example, two of the Receivership Entities, Jay Peak, Inc. (“JPI”)
and QResorts, Inc. (“QResorts™) expressly agreed to defend and indemnify SSVR against the
very claims the Receiver is pursuing in the Vermont Action. SSVR will also assert third party
claims for contribution and indemnification against Stenger and Quiros and based on the record
of this Motion, it is unclear if an insurance company (“Ironshore’) will be required to defend and
indemnify the Receivership Entities, Stenger and Quiros on some or all of the counterclaims and
third-party claims.

5. Before this Court can decide whether the proposed settlement is prudent and
appropriate, it should consider the claims that SSVR intends to assert claims (which are
described below), and whether the Ironside policies cover the claims, a question that the
Receiver must answer.

BACKGROUND: THE VERMONT ACTION

6. In April 2017, certain purported investors in two Receivership Entities, Jay Peak
Hotel Suites, L.P. (“Phase I”’) and Jay Peak Hotel Suites Phase II, L.P. (“Phase II’), sued SSVR.
These investors claimed that in connection with the sale of its shares of JPI to Q Resorts in 2008,
SSVR breached an alleged fiduciary duty owed to them and committed acts constituting, fraud,

conversion, unjust enrichment and fraudulent conveyance. The investors brought the Vermont
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Action “derivatively” on behalf of the Receiver. The plaintiffs disclosed that “through their
counsel [they] have made written demand that the Receiver commence this action in this
capacity as Receiver for the limited partnerships, but he has failed and refused to do so.”

7. The plaintiffs filed a First Amended Complaint which similarly indicated that the
Receiver still refused to bring the action of his own accord so the case would proceed as a
derivative action. The First Amended Complaint appeared to be commenced on behalf of six
limited partnerships even though there was no dispute that four of the partnerships did not exist
at the time of the 2008 sale. SSVR moved to dismiss the First Amended Complaint but the
plaintiffs withdrew the complaint before the Vermont Court could rule on the motion.

8. On February 27, 2018, the plaintiffs filed a Second Amended Complaint (“SAC” a
copy of which is attached as Exhibit A) which named Michael Goldberg, as Receiver of the
Phase I and Phase II partnerships, as plaintiff. The Receiver was now fully engaged in the case.
The SAC was otherwise identical in all material respects to the two previous complaints and did
not contain any self-serving “reservations” limiting the Receiver’s role as plaintiff.

9.  Atits core, the Vermont Action is the Receiver’s attempt to compel SSVR to return
the purchase price it received when it sold JPI while at the same time allowing him to keep JPI.
He is not asking that the transaction be rescinded. He is requesting instead that SSVR forfeit the
purchase price.

10.  In response to SSVR’s motion to dismiss, Judge Reiss dismissed three of the five
causes of action: conversion, fraud and unjust enrichment. Judge Reiss allowed the Receiver’s

claims for fiduciary duty and alleged fraudulent transfers to proceed. She explained these claims
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would be better addressed on a motion for summary judgment. (A copy of the opinion, the
“Opinion,” is attached hereto as Exhibit B).

11.  As to the two claims which survived the motion to dismiss, for alleged breaches of
a fiduciary duty and for fraudulent conveyances, Judge Reiss expressed some puzzlement as to
the Receiver’s theory of damages. For example, in dismissing the unjust enrichment claim, the
Court held that “because Plaintiff currently owns Jay Peak to require Defendant Saint-Sauveur to
disgorge the purchase price in restitution would provide Plaintiff a double recovery.” The Court
found that the Plaintift’s damages, based on equitable precepts, failed the core equitable principle
as re-stated in Prudential Ins. Co. of Am. v. S.S.Am. Lancer, 870 F.2d 867, 871 (2nd Cir. 1989),
that “equity abhors a windfall.” The Court concluded the Opinion by holding that the Receiver
had “fail[ed] to plausibly allege that Defendant Saint-Sauveur is unjustly enriched merely by
retaining the benefit of its bargain,”(Opinion pp. 31, 34).

12.  Judge Reiss’ own doubts as to the Receiver’s damages led her to characterize the
damage allegations as “sparse” and to state that “upon motion for a more definitive statement by
Defendant, the court will order Plaintiff to specify the damages he seeks and the basis for their
recovery.” (Opinion, p. 22). Consistent with this precatory direction, SSVR moved for a more
definitive statement and a hearing on the motion is scheduled for March 8. If, the Receiver’s two
claims survive, SSVR intends to answer whatever is the last iteration of the complaint; the
answer will include counterclaims and third-party claims. As to the Receiver, the counterclaims
will likely include breaches of contract for failure to indemnify SSVR and to provide and pay for
its defense of the Vermont Action. It is possible that the Ironside policies may provide a defense

against or indemnification of some or all of these potential claims.

6
THE LAW OFFICE OF STEPHEN JAMES BINHAK, P.L.L.C,,
1221 Brickell Ave., Suite 2010, Miami, FL. Tel. (305) 361.5500, Fax (305) 428.9532



Case 1:16-cv-21301-DPG Document 540 Entered on FLSD Docket 03/05/2019 Page 7 of 14

13. Third-party claims against Quiros and Stenger will likely include claims for
indemnification, contribution, aiding and abetting fraud, fraud in the inducement and claims
arising out of a false certification that Quiros’ delivered to induce SSVR to close on the sale of
JPI. The Receiver has sued SSVR for alleged breaches of fiduciary duty to the Phase I and Phase
IT partnerships. All of the alleged beaches of duty are based on actions and conduct of Stenger
and Quiros who would in turn be liable to SSVR for their actions.

NATURE OF COUNTERCLAIMS AND THIRD-PARTY CLAIMS
(a). Quiros, QResorts and JPI

14. SSVR sold all of the issued and outstanding shares of stock in JPI to QResorts
pursuant to a Stock Transfer Agreement dated June 13, 2008. (the “STA”). A copy of the STA is
attache as Exhibit C.

15. In section 6.2 of the STA, QResorts represented and warranted that as of the date
of the closing, all of the representations and warranties made in the STA were accurate in all
respects. These representations included the statement that QResorts “has or will have on or
prior to closing cash available or borrowing facilities or unconditional, funding commitments, in
each case that are sufficient to enable them to consummate the transactions contemplated by this
Agreement and the Related Documents.” (STA §4.6). This representation was reaffirmed in a
certification that Quiros executed and delivered at the closing in which he stated that “each of the
Transferee’s representations and warranties in this Agreement was accurate in all respects as of
the date of this Agreement and is accurate in all respects as of the Closing Date as if made on the

Closing Date.” ( See e.g. STA §6.2(b).
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16. This receivership action was commenced with the filing of a Complaint For
Injunctive And Other Relief by the Securities and Exchange Commission (the “Complaint”) in
April 2016 in which the SEC accused Stenger, Quiros and QResorts, among others, of a
perpetrating an eight year long fraudulent scheme.3

17. Among other things, Quiros and QResorts have now admitted that QResorts did
not have the financial resources to close the STA and that they used funds belonging to the
investors in the Phase I and Phase II partnerships instead. Thus, the representation in the STA
that QResorts had the financial wherewithal to buy JPI was false, and Quiros knowingly and
deliberately delivered the false certification to induce SSVR to close the sale.

18. Raymond James & Associates, Inc. (“Raymond James”) aided and abetted

QResorts and Quiros in their breaches of contract, and fraud and false statements by knowingly
provided a false written confirmation. Specifically, Raymond James, knowing that SSVR would
rely on the representation, falsely stated that QResorts had adequate cash and assets on account
with it sufficient to close the transaction. Should the Vermont Action proceed, SSVR intends to
assert third-party claims against Raymond James.

19.  The STA also contains two separate indemnifications.

20. Insection 8.7, QResorts agreed to “hold harmless and indemnify” SSVR “from any

and all obligations of any nature whatsoever, however, and whenever arising, in connection with

3 The Complaint was attached to the SAC and Judge Reiss considered it to be incorporated into
the SAC and to be part of the pleadings. Although the SAC argued that SSVR acted wrongfully
in connection with the sale of JPI, the Complaint seemingly exonerated it of any wrongdoing,
describing the lengths to which SSVR went to advise and warn Quiros, QResorts and Raymond
James that Phase I and II monies were restricted funds and could not in any way be used in

connection with the sale. See Complaint ] 65-67.
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or pursuant to the EB-5 Project or any aspect thereof or any and all matters related to the EB-5
Project including, without limitation, the withdrawal of transfer or from any participation in the
EB-5 Project on the Closing Date.” In section 9.2(b), QResorts agreed to “indemnify and hold
harmless” SSVR and its directors, officers etc. from the “failure of any representation...made by
[QResorts]” and any breach of a covenant by QResorts.

21. Separately, on or about June 20, 2008, SSVR (under the French version of its
name), JPI, and QResorts executed an indemnification agreement (the “Indemnification™), a copy
of which his attached as Exhibit D. The Indemnification obligates JPI and QResorts to hold
harmless and indemnify SSVR from any and all obligations of any nature arising out of, in
connection with or pursuant to the “EB-5 Project.”.4 Specifically as set forth in paragraph 3:

QResorts and Jay Peak hereby jointly undertake and agree to hold harmless and

indemnify SSVR, its shareholders, directors, officers, Affiliates, agents and

representatives, as and from the date hereof, from (i) any and all obligations of

any nature whatsoever, however and whenever arising, in connection with or

pursuant to EB-5 Project or any aspect thereof; (ii) any and all other matters

related to the EB-5 Project including without limitation, SSVR’s ceasing to
participate in the EB-5 Project as of and from the date hereof; and (iii) any and all
claims, actions or proceedings made or taken by any of the investors in the EB-5

Project.”

22. These agreements bind the Receiver because he is the representative of the
Receivership Entities which include JPI and QResorts. See, e.g., Eberhard v. Marcu, 530 F.2d.
122, 132 (2nd Cir. 2008) [“the authority of a receiver is defined by the entity or entities in the
receivership. ‘[T[he plaintiff in his capacity as receiver has no greater rights or powers that the

corporation itself would have’” quoting Fleming v. Lind-Waldock & Co., 922 F.2d 20,25 (1st Cir.

1990)].

4 The EB-5 Project was defined as the Phase I and Phase II partnerships.
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23. These circumstances, raises several issues for the Receiver if he continues the
Vermont Action. For example: (i) while he is suing SSVR on behalf of two Receivership
Entities, two other Receivership Entities are contractually bound to defend and indemnify SSVR
in the suit; (ii) since the Receiver cannot both defend and prosecute the same suit, SSVR is
entitled to counsel of its choosing and the Receiver must pay the costs of defense which he has
not done so to date; and (iii) since the Receiver cannot obtain a net recovery in the Vermont
Action as each dollar recovered by either the Phase I or Phase II partnerships will be paid by
either QResorts or JPI, there is a legitimate issue as to his good faith in continuing the action and
whether sanctions would be in order.

(b) Stenger

24.  Stenger is also a named defendant in the Complaint. The Securities and Exchange
Commission accused him of: orchestrating an “intricate web of transfers between the Defendants
and the Relief Defendants” (Complaint 3); “recklessly ced[ing] control of investor funds to
Quiros” (Complaint §5); post 2008 violations of the Phase II partnership agreement (Complaint
963); and knowingly assisting Quiros in the improper use of investor funds (Complaint §98).

25.  In the Vermont Action, the Receiver claims SSVR breached a purported fiduciary
duty to the Phase I and Phase II partnerships based primarily, if not exclusively, on Stenger’s
actions. If the case proceeds, SSVR intends to assert third-party claims against Mr. Stenger
based upon, but not limited to, indemnification and contribution arising out of his conduct.

26. Since the Receiver has alleged that SSVR’s duties continued after closing and
seemingly into at least 2011, it would appear that Mr. Stenger, whose actions during those years

are the basis of the claims against SSVR, would have coverage under the Ironshore Policies.
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THE OBJECTION

27. The proposed FINAL ORDER BARRING, RESTRAINING, AND ENJOINING
CLAIMS AGAINST IRONSHORE INDMENITY, INC. (the “Bar Order”, Document 523-1)
would bar “Barred Persons” from engaging in “Barred Conduct” against the [ronside Released
Parties.

28. SSVR could be considered a Barred Person, which is defined as any “non-
governmental person.”

29. “Barred Conduct” includes the “instituting...commencing...encouraging...
participating in, collaborating in, or otherwise prosecuting, or otherwise pursuing or litigating in
any case or manner” based on or in any manner, based on any liability or responsibility, or
asserted or potential liability or responsibility, directly or indirectly, relating in any way to
the Barred Claims.” (Emphasis added).

30. “Barred Claims” includes any “claims, actions, causes of action, complaints, cross-

29 <6

claims, counterclaims, or third-party claims” “that in any way relate to...or are connected with
the released claims or interests of any kind as set forth in the Settlement Agreement.”

31.  Taken together, this language could be read to bar any party from bringing a claim
against any insured which could possibly implicate the Ironshore policies. Finding B in the Bar
Order is particularly problematic. It says Ironshore has conditioned its willingness to enter into a
settlement provided that it obtain a release from Barred Persons with respect to any claim that

“relate in any manner whatsoever to the Policies, to any other contract or agreement with

Ironshore purporting to provide payment to any Insured.” (Emphasis Added).
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32.  While a district court has “broad powers and wide discretion to determine relief in
an equity receivership,” Securities and Exchange Commission v. Elliot, 953 £.2d 1560, 1566 (11t
Cir.1992), its discretion is rooted in its inherent authority as a court of equity. /d. This discretion
is not unlimited, though, and the court must exercise its discretion consistent with established
legal and equitable principles.

33. A receiver’s powers are “not without limits” and his authority “is defined by the
entity or entities in the receivership.” Eberhard v. Marcu. 530 F.3d 122, 132 (2nd Cir. 2008). In
addition, while a district/receivership court may authorize ‘“satellite” litigation, it has no
“inherent” or equity based authority to control or interfere with the “satellite” litigation once
commenced. Liberte Capital Group, LLC v. Capwill, 462 F.3d 543, 552 (6th Cir 2000).

34.  Under the circumstances, SSVR respectfully submits that the proposed Bar Order
is not appropriate.

35. To correct the problem, the Court should clarify the order so: (a) it will not
interfere, limit, bar or preclude SSVR from bringing counterclaims or third-party claims against
any entity, without limitation, and (b) the Vermont Court will be the sole arbiter of the merits of
those claims.

36. Should that Vermont Court determine the Receiver is liable to SSVR, moreover,
nothing in the Bar Order or any other order should preclude SSVR from enforcing any judgment
entered against the Receiver or the Receivership Entities. Further, the Court should make clear
that: (a) nothing in the Bar Order should serve to undermine Judge Reiss’ findings that the

Receiver has consented to be the plaintiff in the Vermont Action, without qualification, (b) that
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the Receiver is subject to all counterclaims and third-party claims properly asserted in that case,
and (c) that adjudication of the merits of those claims will be left to Judge Reiss.

37. The Motion offers limited information about the Ironshore Policies, such as for
example, whether Ironshore provided coverage to the Receivership Entities, Quiros and Stenger
prior to 2011, whether the Policies are claims made policies and whether the Receiver has
obtained “tail coverage,” If coverage is available to either Stenger, Quiros, QResorts, JPI or the
Receiver for the claims that SSVR might assert should the Vermont Action proceed, the

Settlement Agreement is improvident and should not be approved.

Respectfully submitted,

THE LAW OFFICE OF STEPHEN JAMES
BINHAK, P.L.L.C.

Attorneys for Saint-Sauveur Valley Resorts,
Inc.

1221 Brickell Ave., Suite 2010

Miami, Florida 33131

Telephone: (305) 361-5500

Facsimile: (305) 428-9532

By: /s/ Stephen James Binhak
Stephen James Binhak, Esq.

Florida Bar No. 0736491

EISENMAN LEVINE LEHRHAUPT &
KAKOYIANNIS, P.C.

Attorneys for Saint-Sauvier Valley Resorts,
Inc.

805 Third Avenue

New York, NY 10022

Telephone: (305) 361-5500

Facsimile: (305) 428-9532

By: /s/ Laurence May
Laurence May, Esq.
Pro Hac Vice Motion Pending
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CERTIFICATE OF SERVICE

I hereby certify that on March 5, 2019, I electronically filed the foregoing motion with
the Clerk of Court using CM/ECF. I also certify that the foregoing document is being served this
day on all counsel of record identified on the below Service List in the manner specified, either
via transmission of Notices of Electronic Filing generated by CM/ECF or in some other
authorized manner for those counsel or parties who are not authorized to receive electronically
Notices of Electronic Filing.

Service List
Michael I. Goldberg
Akerman, LLP
350 Las Olas Blvd., Suite 1600

Ft. Lauderdale, FL 33301
michael.goldberg@akerman.com

Jeffrey Schneider

Levine Kellog Lehrman Schneider & Grossman, LLP
201 S. Biscayne Blvd., 22nd Floor

Miami, Florida 33131

jes@lklsg.com

Melissa Damian Visconti
Damian & Valori, LLP

1000 Brickell Ave., Suite 1020
Miami, Florida 33131
mvisconti@dvllp.com

Joseph G. Galardi

Beasley & Galardi, P.A.

505 S. Flagler Dr., Suite 1500
West Palm Beach, Florida 34401
galardi@beasleylaw.net

/s/ Stephen James Binhak
STEPHEN JAMES BINHAK
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U. & DISTRICT COURT

UNITED STATES DISTRICT COURT DISTRICT OF VERMONT
DISTRICT OF VERMONT ' e
av / 27 |

;‘J

DEPUTY CLERK

MICHAEL 1. GOLDBERG, as Court Appointed
Receiver in Securities and Exchange Commission
v. Ariel Quiros et al., U.S, District Court of South
Florida, Case No. 16-cv-21301-Gayles

Plaintiff,
\'2 Civil Action No. }:17-cv-61
2.
SAINT-SAUVEUR VALLEY
RESORTS, INC.
Defendant

SECOND AMENDED VCOMPLAINT

This is an action related to Jay Peak Ski Area located in Jay, Vermont. The Plaintiff is
Michael Goldberg, Esq. (“Goldberg™), the Court appointed Receiver in a case pending in the
U.S. District Court for the District of South Florida, Case No. 16-¢v-21301-Gayles (Securities
and Exchange Commission v. Ariel Quiros et Al.). (“SEC Action”) (See attached Exhibit
*“1™).

The SEC Action is a civil enforcement action filed by the Securities Exchange
Commission (“SEC”), alleging fraud and other illegal conduct perpetrated by various individual
defendants in that action, including Ariel Quiros (“Quiros”). Quiros, through his corporation, Q
Resorts, Inc. (“Q Resorts™), purchased the Jay Peak Ski Resort (“Resort”) in June, 2008 from
Defendant, Saint Sauveur Valley Resorts, Inc. (“SSVR") (See attached Exhibit “2”).

Goldberg was appointed as Receiver to represent the interests of various Defendants
named in the SEC action, including six Vermont limited partnerships associated with the
development of Jay Peak, as follows: Jay Peak Hotel Suites LP (“Phase 1”), Jay Peak Hotel

Suites Phase II LP (“Phase 1), Jay Peak Penthouse Suites LP (“Phase 111"), Jay Peak Golf and
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Mountain Suites LP (“Phase 1V™), Jay Peak Lodge and Townhouses LP (“Phase V™) and Jay
Peak Hotel Suites Stateside LP (“Phase VI”). The first two limited partnerships were created by
SSVR in order to raise monies to further develop the Resort.

Goldberg herein alleges that SSVR aided and abetted the fraudulent scheme with
knowledge of the improper and illegal nature of its actions, and thereby took receipt of funds in
excess of $18 Million, ostensibly tendered by Quiros, as part of payment for the purchase of the
assets of the Resort. At the time, SSVR knew such funds were the property of others, which it
held and controlled in bank escrow accounts for which fiduciary obligations arose and were
violated.

INTRODUCTION

A. The Purchase of Jay Peak using Investor Funds

The fraud giving rise to the SEC action began with Quiros’ purchase of the Resort in
June, 2008. At the time, William Stenger (“Stenger”) was the longstanding President and CEO of
the Resort, and also was the general pariner of the Phase I and Phase 1l limited partnerships, one
registered with the State of Vermont prior to the sale, and one shortly after, although Stenger and
SSVR promoted Phase I, opened bank accounts in its name and deposited investor funds as if it
were already an existing limited partnership.

As general partner, Stenger oversaw the Phase I and Phase II limited partnerships. Phase |
raised $17.5 million from 35 investors from December, 2006 through May 2008. Phase II raised
$7.5 million from 15 investors between March and June 2008, and another $7.5 million from 15
investors from July through September 2008.

It is not disputed that Stenger, just prior to the sale to Quiros, and acting in his capacity as

general partner of the two limited partnerships, transferred the sum of $21.9 million of escrowed

.
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Phase I and II investor funds, to the direct custody and control of Quiros, part of which Quiros
then used to purchase the Resort.

SSVR, apparently had been anxious to sell the Resort, solicited Quiros, a long time
visitor to the resort, and commenced negotiations for him to purchase the Resort (which included
a hotel, golf course, skiing operations and real estate, but not the Phase [ and Phase 11 limited
partnerships). From January through June 2008, Quiros negotiated and finalized a stock transfer
between SSVR and his newly formed corporation, Q Resorts, Inc.

During this time, holding a deposit of only $350,000 (less than 2.5% of the cash required
to effect the purchase), SSVR relinquished direct control of Jay Peak to Quiros and Stenger,
apparently without any written letter of intent or other binding agreement, and without Quiros
providing any demonstration that he had the resources to effect such a purchase.

SSVR and Q Resorts signed the stock transfer agreement on June 13, 2008, which
resulted in a closing 10 days later, on June 23, 2008. The purchase price was $25.7 million, $8.5
million of which was assumed debt.

Prior to and in preparation for the closing with SSVR, Stenger, acting for SSVR, opened
brokerage accounts at a Miami area office of Raymond James & Associates, Inc. (“Raymond
James”), managed by Quiros’ former son-in-law, Joel Burstein. Stenger opened an account in the
name of Phase I on May 20, 2008, and a second account in the name of Phase Il, one month later
on June 20, 2008.

On June 16 and 17, 2008, Stenger, acting for SSVR, transferred $11 million of Phase I
investor funds from an escrow account at People’s United Bank (“Peoples Bark”) in Vermont to
the Phase I account at Raymond James. Three days later, on June 20, 2008, Stenger, still acting

for SSVR, transferred $7 million of Phase II investor funds from People’s Bank to the Phase I
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account at Raymond James. These transfers directly violated the express terms of the Escrow
Agreements between Peoples and the Phase I and II investors. Stenger then moved these funds
into other Raymond James accounts controlted by Quiros and closed Phase | and II accounts at
Raymond James.
Quiros’ gave deposition testimony to the SEC on May 22, 2014, and stated as follows:
A What we made them do at the time of closing, 1didn't believe that they had
these funds in these accounts. I didn’t believe it. Bill Stenger told me. Other men
also told me. But I didn't believe it. I said the only way that I'm going to be able to
believe you, you're going to have to open up your own account at Raymond
James.
Q And this is what you told MSSI?
A So they proceeded and opened up — Louis Dufour, Louis Four (sic), Bill
Stenger, at that time, Bill Stenger was still on MSSI's team, you guys open up the
account at Raymond James and show me, prove o me that these funds are here.
So I waited. They opened up the account at Raymond James. So I never used this
account. I told them I'm not going to use this account.
Cn June 23, 2008, the day of the closing, Quiros took $7.6 million, originally from the
SSVR Raymond James Phase I investor account, and $6 million, originally from the SSVR
Raymond James Phase Il investor account, and placed the funds in a Q Resorts, Inc. account he
had opened there. He then wired $13.5 million from that account to SSVR.
The balance of $5.5 million owed to SSVR, was transferred over the next two months,
the additional monies also coming from Phase II investor monies. Thus, there is no real dispute

that the funds tendered to SSVR to effect the sale all were from the Phase I and II investor

monies, and were and are fraudulently/wrongfully converted investor funds.

B. The Stock Transfer Agreement between St. Sauveur and Q Resorts
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The Stock Transfer Agreement (“STA™) was signed on June 13, 2008 by SSVR and Q
Resorts for a closing to take place 10 days later on June 23, 2008 (See attached Exhibit “3").
There was no lender invoived in the transaction, and the STA indicates that Quiros was never
required to provide any lender information, financial statement or other records to SSVR, or to
otherwise demonstrate his source of funds to accomplish the purchase.

The 44 page agreement, with numerous schedules attached, indicates a total purchase
price of $23.5 million, $15 million cash at closing, the assumption of $8.5 million of pre-existing
debt and an additional adjustment of $2,512,065, which SSVR had advanced to finance
operations during the 6 months prior to closing when Quiros managed the ski resort. Q Resorts
received credits at closing for the deposit of $350,000, $401,000 in accrued “interest” and
$301,000 for purported “profits” earned during the same 6 month period.

Several provisions of the agreement bear mentioning. Article 1 is entitled Definitions,
and has two key provisions, the first being Article 1.1(q), defining “EB-5 Project” to include the
Phase I and the Phase II projects, and the obligations and liabilities associated with the limited
and general partnerships for both.

The second key definition is Article 1.1(gg), defining the term, “Knowledge of the
Transferors”, defined to include the knowledge, “after due inquiry of Louis Dufour (*Dufour”)
and Louis Herbert (“Herbert™), as well as the knowledge of William Stenger”, but only to the
extent that his knowledge was communicated to the others in writing prior to the execution of the
agreement.

However, “knowledge of a particular fact” is when:

(i) an individual is actually aware of such fact or other matter; or

(i) a prudent individual could reasonably be expected to discover or otherwise
become aware of such fact, or other matter, in the course of conducting a
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reasonably comprehensive, but not exhaustive, investigation concerning the
existence of such fact or other matter.
Other key provisions include Articles 3 and 4, entitled REPRESENTATIONS AND
WARRANTIES, wherein the Seller, but not the Buyer was required to provide to the other party
a financial statement, and Article 4.6, where the Buyer promises that it “has or will have” the

funds necessary to complete the transaction on the June 23 scheduled closing date.
C. The Declaration of Saint-Sauver Valley Resorts, Inc.

On May 20, 2015 Dufour and Hebert, on behalf of SSVR, provided to the SEC a
Declaration under the pains and penalties of perjury (See attached Exhibit “4”). The document
recites a short history of the Q Resorts purchase, tacitly admits that funds held by the Phase 1
limited partnership were transferred to the control and custody of Quiros prior to the closing, but
also inaccurately suggests that the Phase II offering was outside of the purchase.

This statement is both inconsistent with the express terms of the STA, and also ignores
that SSVR had solicited, escrowed, and then transferred to Quiros over $7 million of escrowed
Phase 11 funds prior to the closing, The Declaration also fails to mention that Stenger, while still
employed by SSVR, had signature authority over all escrowed EB-5 monies, and acting in his
dual capacities, authorized the wire transfers of Phase I and II investor funds to Raymond James
prior to the closing.

As the consequence of the conscious actions of SSVR and its principals, Quiros was able
to effect the purchase of the Resort, solely using the funds of the Phase I and II Limited
Partnerships. SSVR took receipt of those funds, knowing the source, and upon information and
belief, as of the date of this filing still retains them. The Receiver, by this action, seeks inter alia,

the return of those funds to the Receivership estate.

6
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THE PARTIES

The Plaintiff, Michael I. Goldberg, Esq. is an attorney engaged in the practice of law at
Akerman LLP, 350 East Las Olas Boulevard, Suite 1600, Fort Lauderdale, Florida
33301. Goldberg was appointed as Receiver for the Defendants and relief Defendants in
in a case pending in the U.S. District Court for the District of South Florida, Case No. 16-
cv-21301-Gayles (Securities and Exchange Commission v. Ariel Quiros et Al.} filed on
April 13, 2016 (See attached Ex. “17).

The Defendant, SSVR, is a Canadian corporation with a business address of 350 Saint-
Denis St., PQ, Canada JORIR, and is registered as a foreign corporation with the
Secretary of State of the State of Vermont. Hebert is the President and a Director, Stenger

is Vice President and Dufour is a Director of SSVR.

JURISDICTION AND VENUE

3. This Court has jurisdiction over the subject matter of this case, pursuant to 28 U.S.C. §

1332, based on complete diversity and an amount in controversy over $5,000,000.00 as
well as upon express order of the United States District Court of South Florida, Case No.
16-cv-21301-Gayles, Securities and Exchange Commission v. Ariel Quiros et Al. ECF

Doc. 433, filed herein at ECF Doc. 42-2.

4. Venue is proper under 28 U.S.C. § 1391(a)2) because the conduct complained of

primarily took place in the State of Vermont.

THE ACTS GIVING RISE TO THE CLAIM
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5. The SEC Action is a civil enforcement action filed by the Securities Exchange
Commission (“SEC™), alleging fraud and other illegal conduct perpetrated by various
individual defendants in that action, including Ariel Quiros (*“Quiros”) (See attached
Exhibit “2”), Quiros, through his corporation, Q Resorts, Inc. (“Q Resorts™), purchased
the Jay Peak Ski Resort (“Resort”) in June, 2008 from Defendant, Saint Sauveur Valley
Resorts, Inc, (“SSVR™)

6. At the time, William Stenger (“Stenger”) was the longstanding President and CEO of Jay
Peak, and also acted as the general partner of two limited partnerships, known as Jay
Peak Hotel Suites LP (“Phase I”), and Jay Peak Hotel Suites Phase II LP (“Phase 117),
both U.S. Immigration EB-5 investor limited partnerships, to be utilized by SSVR in
order to further develop the Jay Peak Ski Resort.

7. Stenger oversaw the solicitation of investor funds for the Phase I and Phase II limited
partnerships. Phase I raised $17.5 million from 35 investors from December, 2006
through May 2008. Phase II raised $7.5 million from 15 investors between March and
June 2008, and another $7.5 million from 15 investors from July through September
2008. The funds were deposited in bank accounts opened by Stenger in the name of the
limited partnerships.

8. SSVR, apparently anxious to sell Jay Peak, had sought out Quiros, a long time visitor to
the resort, and commenced negotiations for him to purchase the resort. From January
through June 2008, Quiros negotiated and finalized a stock transfer between SSVR and a
newly formed company, Q Resorts, Inc.

9. During this time, holding a deposit of only $350,000 (less than 2.5% of the cash required

to effect the purchase), SSVR relinquished direct control of Jay Peak to Quiros and
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Stenger, apparently without any written letter of intent or other agreement, and without
Quiros providing any demonstration that he had the resources to effect such a purchase.

10. SSVR and Q Resorts signed the stock transfer agreement on June 13, 2008, which
resulted in a closing 10 days later, on June 23, 2008. The purchase price was $25.7
million, $8.5 million of which was assumed debt.

11. Documentary evidence demonstrates that just prior to the closing on the sale, Stenger,
acting in his capacity as general partner of the two limited partnerships, transferred the
sum of $21.9 million of escrowed Phase I and II investor funds, to the direct custody and
control of Quiros, which Quiros then used to purchase the Resort.

12. Prior to and in preparation for the closing with Quiros, Stenger, acting for SSVR, opened
brokerage accounts at a Miamij area office of Raymond, managed by Quiros’ former son-
in-law, Joel Burstein. Stenger opened an account in the name of Phase [ on May 20,
2008, and a second account in the name of Phase II, one month later on June 20, 2008,

13. On June 16 and 17, 2008, Stenger, acting for SSVR, transferred $11 million of Phase I
investor funds from an escrow account at People’s United Bank (“Peoples Bank™) in
Vermont to a Phase I account at Raymond James. This transfer violated the express terms
of the Escrow Agreements between Peoples and the Phase I investors.

14, Three days later, on June 20, 2008, Stenger, still acting for SSVR, transferred $7 million
of Phase 1I investor funds from People’s Bank to a Phase [1 account with Raymond
James. This transfer violated the express terms of the Escrow Agreement between

Peoples and the Phase II investors.



Case 1:16-cv-21301-DPG Document 540-1 Entered on FLSD Docket 03/05/2019 Page 11 of

15.

16.

17.

18.

19

17
Case 2:17-cv-00061-cr Document 62 Filed 02/27/18 Page 10 of 16

It is thus evident that Stenger, acting on behalf of SSVR, had consciously permitted $18
million of escrowed EB-5 investor funds to be turned over to Quiros just before his
acquisition of the ski resort for no known purpose.

On June 23, 2008, the day of the closing, Quiros took $7.6 million from the Phase I
investor account and $6 million from the Phase II investor account at Raymond James,
and placed the funds in his Q Resorts, Inc. account there. He then wired $13.5 million
from that account to SSVR. Stenger then closed the limited partnership accounts at
Raymond James.

The balance of $5.5 million owed to SSVR, was transferred over the next two months,
the additional monies also coming from Phase I and Phase II investor monies. Thus, there
is no real dispute that the funds tendered to SSVR to effect the stock transfer all came
from the Phase 1 and II investor monies and were/are fraudulently/wrongfully converted
investor funds.

The Stock Transfer Agreement (“STA™) was signed on June 13, 2008 by SSVR and Q
Resorts for a closing to take place 10 days later on June 23, 2008 (See attached Exhibit
“3”). There was no lender involved in the transaction, and the STA indicates that Quiros
was not required to provide a financial statement to SSVR, or otherwise demonstrate his

source of funds to accomplish the purchase.

. The agreement indicates a total purchase price of $23.5 million, $15 million cash at

closing, the assumption of $8.5 million of pre-existing debt and an additional adjustment
of $2,512,065, which SSVR had advanced to finance operations during the 6 months

prior to closing when Quiros managed the ski resort. Q Resorts received credits at closing

10
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for the deposit of $350,000, $401,000 in accrued “interest” and $301,000 for purported
“profits” earned during the same 6 month period.
Several provisions of the agreement bear mentioning. Article 1 is entitled Definitions,
and has two key provisions, the first being Article 1.1{q), defining “EB-5 Project” to
include the Phase I and the Phase II projects, and the obligations and liabilities associated
with the limited and general partnerships for both.
The second key definition is Article 1.1(gg), defining the term, “Knowledge of the
Transferors”, defined to include the knowledge, “after due inquiry of Louis Dufour
(“Dufour”) and Louis Herbert (“Herbert”), as well as the knowledge of William Stenger”,
but only to the extent that his knowledge was communicated to the others in writing prior
to the execution of the agreement.
However, “knowledge of a particular fact” is when:
(i)  anindividual is actually aware of such fact or other matter; or
(i1) a prudent individual could reasonably be expected to discover or otherwise
become aware of such fact, or other matter, in the course of conducting a
reasonably comprehensive, but not exhaustive, investigation concerning the
existence of such fact or other matter.
Other key provisions include Articles 3 and 4, entitled REPRESENTATIONS AND
WARRANTIES, wherein the Seller, but not the Buyer was required to provide to the
other party a financial statement, and Article 4.6, where the Buyer promises that it “has or

will have” the funds necessary to complete the transaction on the June 23 scheduled

closing date.
On May 20, 2015 Dufour and Hebert, on behalf of SSVR, provided to the SEC a

Declaration under the pains and penalties of perjury (See attached Exhibit *4”"). The

11
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document recites a short history of the Q Resorts purchase, tacitly admits that funds held
by the Phase I limited partnership were transferred to the control and custody of Quiros
prior to the closing, but also inaccurately suggests that the Phase I offering was outside
of the purchase.

This statement is both inconsistent with the express terms of the STA, and also ighores
that SSVR had solicited, escrowed, and then transferred to Quiros over $7 million of
escrowed Phase I1 funds prior to the closing. The Declaration also fails to mention that
Stenger, while still employed by SSVR, had signature authority over all escrowed EB-5
monies, and authorized the wire transfers to Raymond James prior to the closing.

As the consequence of the conscious actions of SSVR and its principals, Quiros was able
to affect the purchase of the Resort, using solely the funds of the Phase I and Phase II
limited partnerships. SSVR took those funds, knowing the source, and upon information
and belief, as of the date of this filing still retains them. The Plaintiffs, by this action,

seek the return of those funds to be paid to the Receivership estate.

COUNT ONE
AIDING AND ABETTING COMMON LAW FRAUD

The Plaintiffs re-allege and repeat the allegations contained in Paragraphs 1 to 26 as if
stated herein.

The Defendant had actual knowledge of Quiros’ plan and scheme to use escrowed funds
of the Phase I and Phase II limited partnerships to effect the purchase of the Resort.
Notwithstanding such knowledge, the Defendant, took affirmative steps 10 assist Quiros in

carrying out his plan. Such actions include, but are not limited to the following:

12
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a. Taking no action to obtain knowledge of the source of Quiros source of funds
for the purchase of the Resort;

b. Taking conscious and affirmative steps to release escrowed funds and transfer
them into the custody and control of Quiros prior to and separate from the
closing on the purchase of the Resort;

c. Taking receipt of the previously escrowed funds when it knew that such monies
were the property of the investors in Phase I and Phase II, were solely intended
to be used for construction of improvements at the Resort, and were not to be
used for Quiros’ purchase of the Resort;

d. Absconding with such funds and removing them from the U.S. in order to defeat
the investors’ right and opportunity to recover such funds.

30. The acts and/or omissions of the Defendant were carried out in order to assist Quiros with
his illegal and improper plan.

COUNT TWO
CONVERSION

31. The Plaintiffs re-allege and repeat the allegations contained in Paragraphs 1 to 30 as if
stated herein.

32. The Defendant, by its officers, agents and/or employees, had possession, custody and
control of escrowed funds of the Phase I and Phase II limited partnerships.

33. The Defendant took the escrowed funds and transferred such funds to the custody, control
of Quiros with knowledge that Quiros would use the funds to make payment for the
purchase of the Resort, thereby transferring the funds out of escrow and into the

unfettered custody and control of the Defendant.

13
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The conduct of the Defendant was knowingly carried out in order to convert said funds to
an improper and illegal use.

COUNT THREE
BREACH OF FIDUCIARY DUTY

The Plaintiffs re-allege and repeat the allegations contained in Paragraphs 1 to 34 as if
stated herein.

The Defendant created a plan to raise funds for development of the Resort by creating
limited partnerships and soliciting monies through the federal EB-5 visa program.

The Defendant created limited partnerships and made offerings to potential investors with
explicit representations that investor funds would be safely held in escrow until such time
and the funds would be used for new construction and further development of the Resort.
The Defendant, in taking receipt of such funds, ostensibly creating limited partnerships
and then establishing escrow accounts to hold such funds, had a fiduciary duty to
maintain and control such funds until they could be utilized according to the investors’

expectations.

39. The Defendant breach its fiduciary duty as follows:

a. Taking conscious and affirmative steps to release escrowed funds and transfer
them into the custody and control of Quiros prior to and separate from the
closing on the purchase of the Resort;

b. Taking receipt of the previously escrowed funds when it knew that such monies
were the property of the investors in Phase I and Phase II;

c. Absconding with such funds and removing them from the U.S. in order to defeat

the investors” right and opportunity to recover such funds.

14
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COUNT FOUR
UNJUST ENRICHMENT

40. The Plaintiffs re-allege and repeat the allegations contained in Paragraphs 1 to 39 as if
stated herein.

41. The limited partners of Phase ] and Phase II tendered Phase I and II investor monies to
SSVR in order be used exclusively to develop the Resort.

42. SSVR knowingly and intentionally relinquished control of the Phase I and II investor
funds to Quiros so that he could return those monies to SSVR as payment for the sale of
Jay Peak to Quiros.

43. Under such circumstances, the transfer from Quiros conferred a benefit on SSVR, while
the Phase I and II investors received nothing in return, and therefore it would be

inequitable and improper for SSVR to retain the benefit of the transfer.

COUNT FIVE

VIOLATION OF VERMONT FRAUDULENT TRANSFER STATUTE
(9 V.S.A. § 2288)

44. The Plaintiff re-alleges and repeats the allegations contained in Paragraphs 1 to 43 as if
stated herein.

45. The Defendant, its agents, officers and/or employees, upon taking receipt and control of
the Phase [ and II investor monies, were acting in a capacity as debtors with respect to the
investors who were their creditors to the extent of their transfer and control of such monies.

46. The Defendant transferred the funds of the investors with the actual intent to defraud the

investors, which was in vielation of 9 V.S.A, § 2288(a)(1).

15
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47. The Defendant holds or held such funds in violation of the statute, and must disgorge such

funds and return them to the PlaintifT in his capacity as Receiver.

WHEREFORE, the Plaintiff requests this Court do as follows:

a) Adjudge and decree that Defendant has engaged in the conduct alleged herein;

b) Order the return of all Phase I and II investor funds recetved by Defendant as the
result of the sale of Jay Peak to the Plaintiff, as Receiver.

¢) Determine and adjudge that the Plaintiff, as Receiver, is a constructive trustee,
and entitled to receive, hold and equitably distribute the funds improperly taken
by Defendant pursuant to the terms of his appointment in the Florida case;

d) Enter judgment against Defendant for their damages plus interest, costs and
attorneys’ fees; and
e) Grant such other relief as this Court deems necessary and proper.

PLAINTIFF DEMANDS A JURY TRIAL ON ALL POSSIBLE ISSUES.

For the Plaintiff,

20at| i B%%my :

Joshua L. Simonds, Esq

The Burlington Law Practice, PLLC
2 Church St. Suite 2G

Burhngton VT 05401

Keith L. Miller /)

Pro Hac Vice

Mass. Bar Reg. No. 347280
Fifty-Eight Winter Street, 4" Floor
Boston, MA 02108

(617) 523-5803
Kim4law@aol.com
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UNITED STATES DISTRICT COURT
FOR THE BI0EC 20 P 3: 43
DISTRICT OF VERMONT CLESK
MICHAEL I. GOLDBERG, ) Pl —
as court appointed receiver in Securities ) el
and Exchange Commission v. Ariel Quiros, )
et al, U.S. District Court of South Florida, )
case no. 16-21301-Gayles, )
)
Plaintiff, )
)
V. ) Case No. 2:17-cv-00061
)
SAINT-SAUVEUR VALLEY )
RESORTS, INC., )
)
Defendant. )
OPINION AND ORDER

GRANTING IN PART AND DENYING IN PART DEFENDANT’S
MOTION TO DISMISS THE SECOND AMENDED COMPLAINT
(Doc. 68)

Plaintiff Michael 1. Goldberg, Esq. brings this action as a court appointed receiver
on behalf of two limited partnerships, Jay Peak Hotel Suites LP (“Phase I) and Jay Peak
Hotel Suites Phase II LP (“Phasc II”), formed pursuant to the federal EB-5 Immigrant
Investor Program (the “EB-5 Program™) in order to facilitate investment in Jay Peak, Inc.
(“Jay Peak™), a Vermont corporation which owns a ski resort in Jay, Vermont.! On June
13, 2008, Defendant Saint-Sauveur Valley Resorts, Inc., currently known as Valley
Summits, Inc. (“Defendant Saint-Sauveur”), sold Jay Peak to Ariel Quiros and his

corporation, Q Resorts, Inc. (“Q Resorts”).

' The EB-5 program “allows immigrant entrepreneurs to qualify for lawful permanent residence
in the [United States] if they if they make a minimum investment of $500,000 in a “targeted
employment area’ and create a minimum of ten full-time employment positions.” Kosaraju v.
Gordon, 2018 WL 1382405, at *1, n.2 (S.D.N.Y. Mar. 15, 2018) (quoting 8 U.S.C.

§ 1153(b)(5)). Six EB-5 projects involve the Jay Peak ski resort and its accompanying facilities.
Plaintiff, however, is bringing claims involving only Phase I and Phase II, the limited
partnerships for the first two Jay Peak EB-5 projects.
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Plaintiff alleges that, prior to the sale of Jay Peak, Defendant Saint-Sauveur
transferred investor funds from the Phase I and II limited partnerships to Mr. Quiros so
that he could purchase Jay Peak using investor funds. In his Second Amended
Complaint, Plaintiff asserts the following claims: aiding and abetting common law fraud
(Count One); conversion (Count Two); breach of fiduciary duty (Count Three); unjust
enrichment (Count Four); and a violation of the Vermont fraudulent transfer statute, 9
V.S.A. § 2288 (Count Five). Pending before the court is Defendant Saint-Sauveur’s
motion to dismiss the Second Amended Complaint. (Doc. 68.) Plaintiff opposes
dismissal. On August 9, 2018, the court heard oral argument on the pending motion and
took the matter under advisement,

Plaintiff is represented by Joshua L. Simonds, Esq. and Keith L. Miller, Esq.
Defendant Saint-Sauveur is represented by David M. Pocius, Esq. and Laurence May,
Esq.

L Plaintiff’s Second Amended Complaint.

The following allegations are derived from Plaintiff’s Second Amended
Compilaint. Plaintiff, an attorney, is a court-appointed receiver for the corporate
defendants and relief defendants in a Securities and Exchange Commission (“SEC™) civil
enforcement proceeding with regard to the sale of Jay Peak pending in the United States
District Court for the Southern District of Florida, Securities and Exchange Commission
v. Ariel Quiros et al., case no. 16-21301-Gayles (the “SEC action™). Defendant Saint-
Sauveur is a Canadian corporation registered to do business as a foreign corporation in
Vermont. Because complete diversity of citizenship exists and the amount-in-
controversy exceeds $75,000, exclusive of interests and costs, this court has subject
matter jurisdiction pursuant to 28 U.S.C. § 1332. Sitting in diversity, the court applies
the substantive law of Vermont. See Gasperini v. Ctr. for Humanities, Inc., 518 U.S.
415, 427 (1996) (“Under the Erie doctrine, federal courts sitting in diversity apply state
substantive law and federal procedural law.”).

At the time of the June 2008 sale of Jay Peak, William Stenger was Defendant
Saint-Sauveur’s Vice President, as well as the President and CEO of Jay Peak. Mr.

2
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Stenger oversaw the solicitation of investor funds for the Phase I and II limited
partnerships. Phase I raised $17.5 million from thirty-five investors from December 2006
through May 2008 for the purpose of building a hotel. Phase II raised $7.5 million from
fifteen investors between March and June 2008, as well as another $7.5 million from
fifteen investors from July through December 2008, for the purpose of building a hotel,
indoor waterpark, ice rink, and a golf clubhouse. Mr. Stenger opened bank accounts in
the name of the Phase I and II limited partnerships in order to deposit investor funds.

Plaintiff alleges that Defendant Saint-Sauveur, “apparently anxious to sell” Jay
Peak, sought out Mr. Quiros, a long-time visitor of the ski resort, and entered into
negotiations with him. (Doc. 62 at 8, § 8.) From January through June 2008, Defendant
Saint-Sauveur and Q Resorts negotiated and finalized a stock transfer agreement. During
this time period, despite holding a deposit of only $350,000, less than 2.5% of the cash
required for the purchase, Defendant Saint-Sauveur allegedly “relinquished direct control
of Jay Peak to {Mr.} Quiros and [Mr.] Stenger, apparently without any written letter of
intent or other agreement, and without [Mr.] Quiros providing any demonstration that he
had the resources to effect such a purchase.” Id. at 8-9, § 9.

On June 13, 2008, Defendant Saint-Sauveur and Q Resorts executed a Stock
Transfer Agreement (the “STA”™) with closing occurring ten days later on June 23, 2008.
Q Resorts acquired Defendant Saint-Sauveur’s shares in Jay Peak for the total purchase
price of $25.7 million, $8.5 million of which was assumed debt and with an additional
adjustment of $2,512,065, which Defendant Saint-Sauveur advanced to finance
operations during the six months prior to closing when Mr. Quiros managed the ski
resort. Q Resorts owed $15 million in cash at closing and received credits for its deposit,
$401,000 accrued interest on that deposit, and $301,000 in purported profits earned
during the previous six-month period.

According to Plaintiff, “[dJocumentary evidence” demonstrates that, just before

closing, Mr. Stenger, “acting in his capacity as the general partner of the [Phase I and Il
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limited partnerships),? transferred the sum of $21.9 million of escrowed Phase I and
[Phase] II investor funds(] to the direct custody and control of {Mr.] Quiros, which [Mr.]
Quiros then used to purchase [Jay Peak].” Id at 9,9 11. Prior to closing, Mr. Stenger,
acting for Defendant Saint-Sauveur, allegedly opened brokerage accounts at a Florida
office of Raymond James, managed by Mr. Quiros’s former son-in-law, Joel Burstein.
On May 20, 2008, Mr. Stenger opened an account in the name of the Phase I limited
partnership. On June 20, 2008, he opened a second account in the name of the Phase 11
limited partnership.

On June 16 and 17, 2008, Mr. Stenger, acting on behalf of Defendant Saint-
Sauveur, allegedly transferred $11 million of Phase I limited partnership investor funds
from an escrow account at People’s United Bank (“People’s Bank™) in Vermont to the
Raymond James Phase I limited partnership account purportedly “violat[ing] the express
terms of the Escrow Agreements between [People’s Bank] and the Phase I investors.” Id.
at 9,9 13. Three days later, on June 20, 2008, Mr. Stenger, again allegedly acting on
behalf of Defendant Saint-Sauveur, transferred $7 million of Phase II investor funds into
the Raymond James Phase II limited partnership account, allegedly violating the Escrow
Agreements. Plaintiff claims that Mr. Stenger “consciously permitted” the transfer of
investor funds to Mr. Quiros “for no known purpose[]” just prior to Mr. Quiros’s
acquisition of Jay Peak. Id. at 10, § 15 (emphasis omitted).

On June 23, 2008, the closing date for the sale of Jay Peak, Mr. Quiros allegedly
transferred $7.6 million from the Phase [ investor account and $6 million from the Phase
IT investor account at Raymond James to his Q Resorts account also held at Raymond

James. He subsequently wired $13.5 million from that account to Defendant Saint-

? Although Plaintiff's Second Amended Complaint refers to Mr. Stenger as the general partner of
the Phase I and Il limited partnerships, the allegations in the Complaint for the SEC action (“the
SEC Complaint”), which Plaintiff attaches and seeks to incorporate in his Second Amended
Complaint, clarify that Jay Peak Management (“JP Management™), a Vermont corporation and
wholly owned subsidiary of Jay Peak, was the general partner of these limited partnerships.
Because Mr. Stenger served as the President of JP Management, however, he is alleged to have
been the “de facto general partner” for the Phase I and II limited partnerships. (Doc. 62-2 at 4,

15
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Sauveur. Mr. Stenger then closed the Phase [ and II limited partnership accounts at
Raymond James. Plaintiff claims that there “is no real dispute that the funds tendered to
[Defendant Saint-Sauveur] to effect the stock transfer all came from the Phase I and 11
investor monies and were/are fraudulently/wrongfully converted investor funds.” Id.

at 10,9 17.

On May 20, 2015, Defendant Saint-Sauveur’s representatives, Louis Dufour and
Louis Hebert, provided a declaration to the SEC under penalty of perjury which allegedly
“tacitly admits that funds held by the Phase I limited partnership were transferred to the
control and custody of [Mr.] Quiros prior to the closing, but also inaccurately suggests
that the Phase II offering was outside of the purchase.” /d. at 12, § 24. This statement,
which Plaintiff asserts is inconsistent with the express terms of the STA, also allegedly
“‘ignores that [Defendant Saint-Sauveur] had solicited, escrowed, and then transferred to
[Mr.] Quiros over $7 million of escrowed Phase II funds prior to the closing.” /d. at 12,
9 25. The declaration further “fails to mention that [Mr.] Stenger, while still employed by
{Defendant Saint-Sauveur], had signature authority over all escrowed EB-5 monies[] and
authorized the wire transfers to Raymond James prior to the closing.” Jd.

Plaintiff alleges that, as a result of “conscious actions” by Defendant Saint-
Sauveur and its principals, Mr. Quiros purchased Jay Peak with Phase I and II investor
funds. Jd. at 12, 9 26. Plaintiff further alleges that Defendant Saint-Sauveur accepted the
purchase price despite knowing their source and allegedly retains it. Plaintiff seeks “the
return of those funds to be paid to the Receivership estate.” Id.

A.  The Complaint in the SEC Action,

Plaintiff attaches the SEC Complaint to his Second Amended Complaint and seeks

to adopt and incorporate the allegations set forth therein.® Because Defendant Saint-

3 Although permissible, this form of pleading is less than ideal because it does not provide a
mechanism or opportunity for Defendant Saint-Sauveur to deny the allegations in the SEC
Complaint, a pleading filed by a non-party in a separate and distinct lawsuit pending in another
judicial district, See Tex. Water Supply Corp. v. R.F.C., 204 F.2d 190, 196-97 (5th Cir. 1953)
(holding adoption of cross-claim from a separate action without additional detail was insufficient
to plead claim in the new action); United States v. Int’l Longshoremen’s Ass'n, 518 F. Supp. 2d

5
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Sauveur does not oppose consideration of the SEC Compiaint, the court considers thc
allegations containcd therein for the purposes of the pending motion to dismiss. See Fed.
R. Civ. P. 10(c) (“A copy of a written instrument that is an exhibit to a pleading is a part
of the pleading for all purposes.”); Nicosia v. Amazon.com, Inc., 834 F.3d 220, 230 (2d
Cir. 2016) (analyzing a motion to dismiss, the court considers the complaint, “any written
instrument attached to it as an exhibit or any statements or documents incorporated in it
by reference[,]” any documents “integral to the complaint[,]” and any matters of which
judicial notice may be taken) (internal quotation marks omitted).

During discussions with potential EB-5 investors regarding possible Jay Peak EB-
5 projects, Mr. Stenger allegedly stated that “he anticipated the individual projects would
each make a two to six percent annual return once they were complete and operating.”
(Doc. 62-2 at 13, ] 44.) After an EB-5 investor deposited $10,000 towards his or her
investment, he or she would “normally receive from Jay Peak, and often from [Mr.]
Stenger, offering materials that consist[ed] of a private placement memorandum, a
business plan, and a limited partnership agreement.” Id. at 14, §45. Mr. Stenger
purportedly “reviewed, was responsible for, and had authority over[] the contents of the
offering documents in Phases I-VI{.]” Id. at 15, 51.

Among the materials included in each business plan was a “use of proceeds”
document which explained the cost of each project. 7d. at 14,9 46. “[T}his use of
proceeds document [also] list[ed] in great detail exactly how Jay Peak and/or the limited
partnership intend[ed] to spend all investor funds raised, including on land acquisition,
site preparation, and construction.” Id. The document further delineated the
management contribution in each offering and how.Jay Peak or the limited partnership
would spend that money, as well as the precise amounts Jay Peak and the general partner
were entitled to take from investor funds on each offering for construction, management,

land, or other fees.

422, 465 (E.D.N.Y. 2007} (noting courts’ historic reluctance to allow incorporation by reference
when it fails to provide adequate notice to opposing party).

6
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The Phase I and II limited partnership agreements “spellfed] out the rights,
obligations and responsibilities of the general partner for each project as well as the
limited partners (investors).” Id. at 15, §48. Each limited partnership agreement
generally provided that, without consent from the limited partners, the general partner
could not: (1) borrow from or commingle investor funds; (2) acquire any property with
investor funds that does not belong to the limited partnership; or (3) mortgage, convey, or
encumber partnership property that was not real property. The Phase I and II limited
partnership agreements further provided that the general partner could only place investor
money in FDIC-insured bank accounts. In violation of these provisions, “the
[d]efendants [in the SEC action*] routinely . . . misused, misappropriated, and
commingled investor funds from the different projects.” Id at 15, 50. Instead of using
investor funds as described in the “use of proceeds” documents, they “frequently had
investor funds flowing in a circular and roundabout manner among various accounts and
entities, which allowed them to misuse and misappropriate investor funds.” Id.

Each Jay Peak EB-5 project had an escrow account at People’s Bank for which
Mr. Stenger was the signatory. He allegedly routinely authorized the transfer of funds
into and out of those accounts. After an investor’s initial investment was deposited into
the People’s Bank account and the Immigration Service “approved the investor’s initial,
or provisional, green card,” Mr, Stenger typically “transferred [that investment] to a
Raymond James account that was set up in the name of the particular project through
Raymond James’ Coral Gables[, Florida] office.” Id. at 16, § 54. Mr. Stenger had no
signatory authority over the Raymond James accounts. Rather, Mr. Quiros, who opened

the accounts, had sole authority over them. “Once the Raymond James accounts received

4 The defendants in the SEC action consist of: Mr. Quiros; Mr. Stenger; Jay Peak; Q Resorts; JP
Management, Phase I; JP Management, Phase II; Jay Peak Penthouse Suites L.P. (*Phase III”);
Jay Peak GP Services, Inc.; Jay Peak Golf and Mountain Suites L.P. (“Phase IV”); Jay Peak GP
Services Golf, Inc.; Jay Peak Lodge and Townhouses L.P. (“Phase V”); Jay Peak GI* Services
Lodge, Inc.; Jay Peak Hotel Suites Stateside L.P. (“Phase VI”); Jay Peak GP Services Stateside,
Inc.; Jay Peak Biomedical Research Park L.P. (“Phase VII”); and AnC Bio Vermont GP
Services, LLC.

Page 8 of 35
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transfers from the People’s Bank accounts, it was solely [Mr.] Quiros who directed use of
the funds.” Id. at 16, § 55. “[Mr.] Quiros, [Mr.] Stenger, and other officers of Jay Peak
and the [defendants in the SEC action] oversaw and directed use of all investor funds and
the development and construction of all projects. Investors played no role in the
development, construction, or operation of the facilities.” /d. at 16, § 56.

On May 12, 2008, eight days prior to opening the Phase I limited partnership
Raymond James account, Mr. Stenger signed an amendment to the Phase I limited
partnership agreement on behalf of the general partner, which removed the requirement
of an FDIC-insured bank account for investor funds. Because Raymond James, as a
brokerage firm, was not FDIC-insured, this action “cleared the way for the transfer of
investor funds to Raymond James accounts.” Id. at 18, § 63. For the Phase II limited
partnership agreement, however, no such amendment was signed. As a result, Mr.
Stenger’s transfer of Phase II investor funds from People’s Bank to Raymond James
allegedly violated the Phase II limited partnership agreement.

In conjunction with the June 16 and June 17, 2008 transfers of Phase I and II
investor funds to the Raymond James accounts, on June 18, Defendant Saint-Sauveur’s
representatives “wrote a letter to the Raymond James broker, with copies to [Mr.] Quiros
and [Mr.] Stenger, among others, explaining that the funds in the . . . Raymond
James . . . Phase I account were investor funds.” /d at 18,9 65. The letter further stated
that “investor money could only be used in the manner specified in the . . . Phase I
limited partnership agreement([] and could not be used in any way to pay for Q Resorts’
purchase of Jay Peak.” Id. at 18-19, §65. With regard to Phase II investor funds, the
letter likewise stated that the Phase II Raymond James account “consisted of investor
funds, and that no one could use that money to finance Q Resorts’ purchase of Jay Peak.”
Id at 19, 66.

Despite the fact that [Defendant Saint-Sauveur] clearly explained to [Mr.]
Quiros and [Mr.] Stenger [that] they could not use investor money to
purchase Jay Peak, [Mr.] Quiros — aided by transfers that [Mr.] Stenger
made — did exactly that. Over the next two months [Mr.] Quiros, through
Q Resorts, used $21.9 million of investor funds — $12.4 million
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from . .. Phase I and $9.5 million from . . . Phase II - to fund the vast
majority of his purchase of Jay Peak.

Id at 19,9 67.

The day before Defendant Saint-Sauveur’s letter, on June 17, 2008, Mr. Quiros
opened two accounts for Phase I and Phase II at Raymond James under his name and
subject to his control. On the day of closing, June 23, 2008, Defendant Saint-Sauveur
transferred $11 million and $7 million from the Phase I and II limited partnerships’
Raymond James accounts, respectively, to Mr. Quiros’s Raymond James accounts.
Defendant Saint-Sauveur then “closed the two Raymond James accounts within days,
leaving [Mr.] Quiros in total control of investor money.” Id. at 19, § 68. As the sole
principal of the Phase I and Phase Il general partners, Mr. Stenger “knew he was
supposcd to control investor funds[,]” but he instead “willingly allowed [Mr.] Quiros to
take control of the funds, abdicating the responsibilities cleatly laid out for him in the
limited partnership agreements.” Id.

Also on the day of closing, Mr. Quiros transferred $7.6 million of Phase I investor
funds and $6 million of Phase II investor funds from his Raymond James accounts to
another unfunded account he had just opened at Raymond James in the name of Q
Resorts. He subsequently “completed his first fraudulent transfer the same day when he
wired $13.544 million from the Q Resorts account to the law firm representing
[Defendant Saint-Sauveur] as partial payment for the Jay Peak purchase.” Id. at 20, ¥ 69.
Over the next three months, Mr. Quiros allegedly made four additional payments totaling
$5.5 million and three additional transfers totaling $2.9 million from his Q Resorts
account to Defendant Saint-Sauveur’s law firm as payment for Jay Peak. Mr. Quiros and
Q Resorts allegedly made these payments by improperly using investor funds.

Mr. Stenger purportedly facilitated many of these payments by transferring
additional money to the Raymond James accounts. For example, on July 1, 2008, Mr.
Stenger allegedly authorized the transfer of $1 million of Phase I investor funds from the
Phase ] People’s Bank account to the Q Resorts account at Raymond James. On the same
day, he allegedly authorized the transfer of $600,000 of Phase II investor funds from the
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People’s Bank account to the Q Resorts account. Mr. Quiros then “turned right around
and wired $1.5 million of that money to the law firm representing [Defendant Saint-
Sauveur].” Id. at 20-21, § 73. “Subsequent transactions followed a similar pattern[.]” Id.
at 21, Y 73. Additionally, in order to facilitate some of these payments, Mr. Quiros
purportedly transferred Phase I and II funds between the Phase I and II Raymond James
accounts.

“The limited partnership agreements and the use of proceeds documents for
Phases I and II, all provided to investors beforc they invested, prohibited this use of
investor funds.” Jd. at 21, § 74. In particular, the use of investor funds to purchase Jay
Peak violated Section 5.02 of the Phase [ and Phase II limited partnership agreements,
entitled “Limitations on the Authority of the General Partner.” Jd. at 22, 77 (internal
quotation marks omitted). That section allegedly “prevented the general partner from
borrowing or commingling investor funds and from making the type of purchase [Mr.]
Quiros and Q Resorts made of Jay Peak without investor consent.” /d. In soliciting
future investors in Phase II, Mr. Stenger and JP Management “did not change the use of
procceds documents they gave to future investors to show they had used $9.5 million of
investor funds to purchase Jay Peak.” Id. at 22, 9 76.

B.  The Stock Transfer Agreement.

Plaintiff erroneously represents that he attached a copy of the STA executed by
Defendant Saint-Sauveur and Q Resorts on June 13, 2008 to the Second Amended
Complaint. Plaintiff attached a copy of the STA to previous versions of his Complaint.
Because Plaintiff quotes the STA in his Second Amended Complaint and because neither
party objects to its consideration, the court deems the STA incorporated by reference in
the Second Amended Complaint and will consider it in adjudicating Defendant Saint-
Sauveur’s motion to dismiss. See Nicosia, 834 F.3d at 231 (noting that a court may
consider a document that is incorporated by reference in or integral to a plaintiff’s
complaint, particularly “a contract or other legal document containing obligations upon

which the plaintiff’s complaint stands or falls[]”) (internal quotation marks omitted).

10
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Plaintiff points out that Article 3 of the STA, entitled “Representations and
Warranties of the Transferor[,]” required Defendant Saint-Sauveur to provide a financial
statement to Q Resorts. (Doc. 11-4 at 12) (capitalization omitted). In contrast, Article 4,
entitled “Representations and Warranties of the Transferee[,]” did not likewise require
Q Resorts to provide a financial statement to Defendant Saint-Sauveur. /d at 21
(capitalization omitted). In addition, Article 4.6 states that Q Resorts “has, or will have
prior to [c]losing, cash available or borrowing facilities or unconditional, binding funding
commitments, in each case that are sufficient to enable them to consummate the
transactions contemplated by [the STA] and the Related Documents.” (Doc. 1-4 at 28,
§4.6))

With regard to the Jay Peak EB-5 projects, the STA provides that Q Resorts:

shall assume all responsibility for the EB-5 Project, the whole to the
complete exoneration of [Defendant Saint-Sauveur]. [Q Resorts] hereby
agrees to hold harmless and indemnify [Defendant Saint-Sauveur], its
shareholders, directors, officers, Affiliates, agents and representatives, from
any and all obligations of any nature whatsoever, however and whenever
arising, in connection with or pursuant to the EB-5 Project or any aspect
thereof or any and all matters related to the EB-5 Project including, without
limitation, the withdrawal of [Defendant Saint-Sauveur] from any
participation in the EB-5 Project on the [c]losing [d]ate.

Id at39, § 8.7.
Q Resorts further agreed to:

indemnify and hold [Defendant Saint-Sauveur] and [its] respective
stockholders, directors, officers, employees, members, partners, agents,
attomeys, representatives, successors and permitted assigns . . . harmless
from and against, and pay to the applicable [parties] the amount of, any and
all Losses:

(i) resulting directly from the failure of any of the representations or
warranties made by [Q Resorts] in [the STA] or in any Related
Document to be true and correct in all respects at the date hereof and
as of the [c]losing [d]ate;

(ii) resulting directly from the breach of any covenant or other
agreement on the part of [Q Resorts] under [the STA] or any Related
Document; and

11



Case 1:16-cv-21301-DPG Document 540-2 Entered on FLSD Docket 03/05/2019 Page 13 of
35

Case 2:17-cv-00061-cr Document 77 Filed 12/20/18 Page 12 of 34

(iii) attributable to the activities of the Business as of and from the
Proration Date.

Id. at 43-44, § 9.2(b).}

C.  The Southern District of Florida’s Order Granting the SEC’s Motion
for Appointment of Receiver in the SEC Action.

Plaintiff attaches to his Second Amended Complaint the Southern District of
Florida’s Order granting the SEC’s motion for appointment of a receiver (the
“Appointment Order”) which describes the scope of Plaintiff’s authority as a receiver.
The Appointment Order grants Plaintiff:

full and exclusive power, duty and authority to: administer and manage the
business affairs, funds, assets, causes in action and any other property of
the Corporate Defendants[, including the Phase I and II limited
partnerships]; marshal and safeguard all of their assets; and take whatever
actions are necessary for the protection of the investors[.]

(Doc. 62-1 at 3.) It further authorizes Plaintiff to:

institute such actions and legal proceedings, for the benefit and on behalf of
the Corporate Defendants and Relief Defendants and their investors and
other creditors, as [Plaintiff] deems necessary against those individuals,
corporations, partnerships, associations and/or unincorporated
organizations, which [Plaintiff] may claim have wrongfully, illegally or
otherwise improperly misappropriated or transferred monies or other
proceeds directly or indirectly traceable from investors in the Corporate
Defendants and Relief Defendants].]

Id at4,92.

D.  Whether the Court May Consider Documents Attached to Defendant
Saint-Sauveur’s Motion to Dismiss and Plaintiff’s Opposition Brief.

The parties attached numerous documents to their respective briefs for the court’s
consideration in resolving Defendant Saint-Sauveur’s motion to dismiss. These
documents do not constitute “any written instrument attached to [the complaint] as an
exhibit[,]” “documents incorporated in [the complaint] by reference[,]” and any
documents considered “integral to the complaint.” Nicosia, 834 F.3d at 230, 234

(internal quotation marks omitted). They made be considered by the court, however, if

5 The STA defines “Business” as the “operations, assets and liabilities of [Jay Peak] and its
Affiliates as they relate to the [ski] [r]esort.” (Doc. 1-4 at 10, § 1.1(e).)

12
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they are appropriate for judicial notice. Defendant Saint-Sauveur asks the court to take
judicial notice of documents from the SEC action, information from the Vermont
Secretary of State’s website, and the Southern District of Florida's Order granting the
Phase I and II limited partnerships’ motion to permit Plaintiff to intervene as an
indispensable party in this action. Plaintiff objects to judicial notice of documents from
the SEC action, but does not otherwise object or respond to Defendant Saint-Sauveur’s
requests for judicial notice. The court thus considers each challenged document to
determine whether judicial notice is appropriate.

Pursuant to Fed. R. Evid. 201, a court may “judicially notice a fact that is not
subject to reasonable dispute because it: (1) is generally known within the trial court’s
territorial jurisdiction; or (2) can be accurately and readily determined from sources
whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b); see also Apotex
Inc. v. Acorda Therapeutics, Inc., 823 F.3d 51, 60 (2d Cir. 2016) (taking judicial notice
of Food and Drug Administration Guidance because the document “is publicly available
and its accuracy cannot reasonably be questioned.”). With regard to “document][s] filed
in another court[,]” this court may take judicial notice of such documents “not for the
truth of the matters asserted in the other litigation, but rather to establish the fact of such
litigation and related filings.” Glob. Network Commc 'ns, Inc. v. City of New York, 458
F.3d 150, 157 (2d Cir. 2006) (internal quotation marks omitted); see also Staehr v.
Hartford Fin. Servs. Grp., Inc., 547 F.3d 406, 425 (2d Cir. 2008) (noting that “it is proper
to take judicial notice of the fact that . . . prior lawsuits[] or regulatory filings contained
certain information[] without regard to the truth of their contents[]”’} (emphasis omitted).

1. Final Judgment Against Mr. Quiros in the SEC Action.

Defendant Saint-Sauveur seeks judicial notice of the Final Judgment against Mr.
Quiros in the SEC action (the “Quiros Judgment™)} in order to establish that the SEC
settled with Mr. Quiros and Q Resorts and that, as part of that settlement, Mr. Quiros
disgorged his interest in Jay Peak to Plaintiff. Defendant Saint-Sauveur further asks the
court to rely on the Final Judgment as evidence that Plaintiff currently owns and controls

Jay Peak. Plaintiff does not dispute the accuracy of the alleged facts.

13
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The Quiros Judgment is a “publicly available™ judicial order whose “accuracy
cannot reasonably be questioned.” Apotex, 823 F.3d at 60. The court therefore may take
judicial notice that the Southern District of Florida issued the Quiros Judgment. This
conclusion, however, does not necessitate that “every assertion of fact within [the Final
Judgment] is judicially noticeable for its truth.” Khoja v. Orexigen Therapeutics, Inc.,
899 F.3d 988, 999 (9th Cir. 2018). Although the Quiros Judgment does not state that
Plaintiff “owns” Jay Peak, it orders Mr. Quiros to disgorge his interest in Jay Peak to
Plaintiff. Plaintiff, in turn, does not dispute that he holds and controls Mr. Quiros’s
interest in Jay Peak as a result of the Quiros Judgment. The court takes judicial notice of
these facts.

2. Plaintiff’s Fourth Interim Report in the SEC Action.

Defendant Saint-Sauveur requests that the court take judicial notice of Plaintiff’s
Fourth Interim Report produced in Plaintiff’s capacity as court-appointed receiver in the
SEC action. In particular, Defendant Saint-Sauveur seeks judicial notice of the following
statements found in the Fourth Interim Report: that the Phase I investors “are no longer
creditors of the receivership estate[]” (Doc. 68-2 at 10); that the Phase I hotel has been
completed and is in operation; and that the Phase II hotel, indoor waterpark, ice rink, and
golf clubhouse have also been completed and are in operation. Based on these
representations, Defendant Saint-Sauveur seeks to establish that the Phase I investors
“have been made whole[,]” (Doc. 68 at 3), and that the Phase II investors “retained their
partnership interest in the projects in which they invested.” Id. at 15.

Plaintiff opposes judicial notice of the Fourth Interim Report, arguing that it is
hearsay® and “an implicit admission that there are contested and unresolved factual issues

to be adjudicated in this case.” {(Doc. 69 at 9.) He attaches an affidavit to his opposition

% A hearsay objection is appropriate in an evidentiary hearing. It is not an objection that pertains
to the contents of a complaint or other pleading which may properly contain hearsay. In any
event, the Fourth Interim Report is not hearsay because it is an admission by a party opponent.
See Fed. R. Evid. 801(d)(2)(A) (excluding from the definition of hearsay a “statement [that] is
offered against an opposing party and[] was made by the party in an individual or representative
capacity™).
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in which he asserts that “the investors in Phases II through VI have not becn repaid any
of their principal investment[.]” (Doc. 69-4 at 4,9 11.)"

Because Plaintiff does not dispute that he authored the Fourth Interim Report, as a
court-ordered document filed by him in the SEC action, the Fourth Interim Report is a
“source[] whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b)(2).
However, because Plaintiff disputes Defendant Saint-Sauveur’s interpretation of the
Fourth Interim Report, and because the court must “draw all reasonable inferences in the
plaintiff’s favor[]” on a motion to dismiss, the court takes judicial notice of the
statements made in the Fourth Interim Report solely for the purpose of establishing that
those statements have been made. Simon v. KeySpan Corp., 694 F.3d 196, 198 (2d Cir.
2012).

3. Webpages from the Vermont’s Secretary of State’s Website,

Defendant Saint-Sauveur attaches copies of webpages from the Vermont Secretary
of State’s website which identify the Phase II limited partnership’s date of incorporation
as June 25, 2008, two days after the closing of the sale of Jay Peak, and Jay Peak
Penthouse Suites L.P.’s (*Phase III limited partnership”) date of incorporation as May 24,
2010. Plaintiff, in turn, attaches a webpage from the Vermont Secretary of State’s office
which identifies Defendant Saint-Sauveur’s date of incorporation as October 19, 1983
and identifies its principals as Mr. Hebert, President; Mr. Stenger, Vice President; and
Chantal Nadeau, Treasurer. Because the parties do not dispute the accuracy of these
public records, the court takes judicial notice of them. See Apotex Inc., 823 F.3d at 60

(stating that a court “may properly take judicial notice of [a] document (without

7 Plaintiff’s affidavit, which sets forth additional allegations not included in his Second Amended
Complaint, cannot be used to amend his pleading by “asserting new facts or theories for the first
time in opposition to a motion to dismiss.” Peacock v. Suffolk Bus Corp., 100 F. Supp. 3d 225,
231 (E.D.N.Y. 2015) (internal quotation marks and alteration omitted) (quoting K. D. ex rel.
Duncan v. White Plains Sch. Dist., 921 F. Supp. 2d 197, 209 n.8 (S.D.N.Y. 2013)). Moreover,
the court cannot consider Plaintiff’s affidavit without converting the motion to dismiss to one for
summary judgment. See Fed. R. Civ. P. 12(d) (“If, ont a motion under Rule 12(b)(6) or 12(c),
matters outside the pleadings are presented to and not excluded by the court, the motion must be
treated as one for summary judgment under Rule 56.).
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converting [the] motion to dismiss into a motion for summary judgment) because the
[document] is publicly available and its accuracy cannot reasonably be questioned.”)
(citing Fed. R. Evid. 201(b)).

4. The Southern District of Florida’s Order Approving the
Raymond James Settlement and the Settlement Agreement.

Defendant Saint-Sauveur attaches the Southern District of Florida’s Order
approving the settlement with Raymond James (the “Raymond James Settlement Order”)
(Doc. 68-5) and the settlement agreement between Plaintiff, Raymond James, and a class
of investors who sued Raymond James in the SEC action (the “Settlement Agreement”)
(Doc. 68-6). These documents purportedly demonstrate that Plaintiff must assign
seventy-five percent of any net recovery in this case to Raymond James and that “the
investors|[, not Plaintiff,] own their claims.” (Doc. 71 at 6.) Plaintiff’s Second Amended
Complaint does not reference the Raymond James Settlement Order or the Settlement
Agreement, and Plaintiff does not address their accuracy or authenticity in opposing
Defendant Saint-Sauveur’s motion to dismiss.

In this case, both documents are properly subject to judicial notice “to establish the
fact” that the Raymond James settlement occurred. Glob. Network Commc 'ns, Inc., 458
F.3d at 157. There is also no dispute that the Raymond James Settlement Agreement
states that “[Plaintiff] shall assign to Raymond James the right to receive Seventy Five
Percent (75%) of all net proceeds . . . recovered from litigation brought by or on behalf of
the [Plaintiff] or the Receivership Entities against third parties[.]” (Doc. 68-6 at 12,

§ 6(a).)

With regard to Defendant Saint-Sauveur’s assertion that Plaintiff cannot sue on the
investors’ behalf, this representation does not appear on the face of either the Raymond
James Settlement Order or the Settlement Agreement. Plaintiff disputes this assertion,
arguing that he is authorized to bring claims on behalf of the investors pursuant to the
Appointment Order. 'The court therefore takes judicial notice of the Raymond James
Settlement Order and the Settlement Agreement, but does not resolve the contested

question of whether Plaintiff is authorized to bring suit on behalf of the Phase I and II
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investors based on the provisions set forth therein. See Fed. R. Evid. 201(b) (establishing
that judicial notice is reserved for facts “not subject to reasonable dispute”).

5. The Southern District of Florida’s Order Granting the Motion
for Plaintiff to Intervene as an Indispensable Party.

Defendant Saint-Sauveur attaches a copy of the Southern District of Florida’s
Order granting the Phase I, IT and V limited partnerships’ motion to permit Plaintiff to
intervenc as an indispensable party in this action (the “Intervention Order”). Plaintiff
does not oppose the court’s consideration of this document.

Issued on November 21, 2017, the Intervention Order provides that “absent
[Plaintiff’s] consent, the extent of [his] involvement” in this case is limited to
“cooperating on discovery matters.” (Doc. 68-7 at 3, 9 2.) It further states that “the
receivership estate shall have no liability for any costs or fees incurred” in this case and
that any settlement of Plaintiff’s claims, as well as fees and expenses awarded from any
recovery, are subject to the approval of the Southern District of Florida. Id. at 3, 3.

6. Additional Documents Attached to Plaintiff’s Opposition Brief,
In his opposition bricf, Plaintiff attaches a document entitled “Jay Peak Hotel

Suites Phase II L.P. Offering Memorandum[:] Section 1 — The Offering” dated March
2008 (Doc. 69-1 at 2) in support of his claim that Defendant Saint-Sauveur “falsely
represented to investors that Phase II was . . . in existence[]” before the closing occurred
on June 13, 2008. (Doc. 69 at 4.) He also attaches a page from a purported Jay Peak
Phase II offering memorandum dated March 2008, which Plaintiff claims demonstrates
that the “Peopie’s [Blank escrow account[]” was “established under false and fraudulent
circumstances.” /d. Plaintiff does not seek judicial notice of these documents. He may
not amend his Sccond Amended Complaint through statements made in his brief and
neither document may be considered in adjudicating a motion to dismiss. See supra

footnote 7.
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II.  Conclusions of Law and Analysis.

A.  Whether Plaintiff has Standing to Assert Claims on Behalf of the
Phase II Limited Partnership.

The Receivership Order appointed Plaintiff receiver “over Corporate Defendants],
including the limited partnerships] and Relief Defendants, their subsidiaries, successors
and assigns[.]” (Doc. 62-1 at 3.) The Receivership Order vests title to all property held
by these entities in Plaintiff and appoints him to “institute such actions and legal
proceedings, for the benefit and on behalf of the Corporate Defendants and Relief
Defendants and their investors and other creditors, as the Receiver deems necessary[.])”
Id. at 4,9 2. Based on the Receivership Order, Plaintiff is entitled to raise claims on
behalf of the limited partnerships.

Defendant Saint-Sauveur argues that notwithstanding the Receivership Order
Plaintiff lacks standing to assert claims on behalf of the Phase II limited partnership
because it was formed on June 25, 2008, two days after the closing of the sale of Jay Peak
and therefore after Defendant Saint-Sauveur’s alleged misconduct. As a result,
Defendant Saint-Sauveur contends any alleged injury suffered by the Phase II limited
partnership is not fairly traceable to Defendant Saint-Sauveur’s conduct.

The fact that the Phase II limited partnership was not officially formed until after
Jay Peak was sold does not preclude an argument that a de facto entity existed at that
time. Vermont recognizes corporation by estoppel and is likely to extend this doctrine to
other entities established under Vermont law such as limited partnerships. See Bradiey v.
Marshall, 285 A.2d 745, 748 (Vt. 1971) (“[1]t is the general rule of this, and other
jurisdictions, that the members of a pretended corporation, who have been active as its
officers and directors are estopped from denying the corporate existence of the enterprise
to anyone who has dealt, to his detriment, with the business as a corporation.”); 11A
V.S.A. § 2.04 (“All persons purporting to act as or on behalf of a corporation, knowing
therc was no incorporation under this title, arc jointly and scverally liable for all liabilities
created while so acting.”); Corey v. Morrill, 17 A. 840, 841-42 (Vt. 1889) (holding that

because defendant “represented to [plaintiffs] that the corporation which had been
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projected had in fact been legally organized[]” he was “estop[ped] . . . from now denying
the truth of his representation™); see aiso State v. Rutland Ry., Light & Power Co., 81 A.
252,254 (V1. 1911) (recognizing that a de facto corporation “can exist . . . when there is a
law under which a de jure corporation could be created.”).

The Second Amended Complaint alleges that Mr. Stenger oversaw the solicitation
of investor funds for the Phase I and II limited partnerships, and “acting for [Defendant
Saint-Sauveur], opened brokerage accounts at a Miami area office of Raymond [James]”
in the names of the Phase I and II limited partnerships. (Doc. 62 at 9, 912.) Plaintiff
further alleges that Mr. Stenger, acting for Defendant Saint-Sauveur, transferred $1 1
million of escrowed Phase I funds and $7 million of escrowed Phase II funds to Mr.
Quiros, thereby violating the escrow agreements between People’s Bank and the Phase I
and II investors. Plaintiff contends these actions amounted to fraud, conversion, breach
of fiduciary duty, unjust enrichment, and a fraudulent transfer under 9 V.S.A. § 2288 and
that the resulting damages are “fairly traceable to the defendant’s allegedly unlawful
conduct].]” Lujan v. Defs. of Wildlife, 504 U.S. 555, 590 (1992) (internal quotation
marks omitted). At the pleading stage, these allegations are sufficient to satisfy the
requirements for standing to assert claims on behalf of the Phase IT limited partnership.
See id. Defendant Saint-Sauveur’s motion to dismiss Plaintiff’s claims on behalf of the
Phase II limited partnership for lack of standing is DENIED.

B. Whether the Statute of Limitations Bars Plaintiff’s Claims.

Defendant Saint-Sauveur argues that all of Plaintiff’s claims are barred by the
applicable statute of limitations because the claims accrued when Q Resorts purchased
Jay Peak with investor funds in June 2008. Plaintiff contends that the discovery rule
tolled the applicable statutes of limitations and that the claims are not subject to dismissal
as a matter of law in the absence of a factual record.

The statute of limitations is an affirmative defense that may be raised “in a pre-
answer Rule 12(b)(6) motion if the defense appears on the face of the complaint.”
Staehr, 547 F.3d at 425. The party asserting the defense bears the burden of
“establish[ing] when a . . . claim accrues.” Gonzalez v. Hasty, 651 F.3d 318, 322 (2d Cir.
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2011). “[U]nless the complaint alleges facts that create an ironclad defense, a limitations
argument must await factual development.” Allen v. Dairy Farmers of Am., Inc., 748 F.
Supp. 2d 323, 354 (D. Vt. 2010) (quoting Foss v. Bear, Stearns & Co., 394 F.3d 540, 542
(7th Cir. 2005)).

Plaintiff’s claims of aiding and abetting common law fraud, conversion, breach of
fiduciary duty, and unjust enrichment are subject to a six-year statute of limitations. See
12 V.S.A, § 511 (“A civil action[] . . . shall be commenced within six years after the
cause of action accrues[.]”). Plaintiff’s claim of fraudulent transfer, brought pursuant to 9
V.S.A. § 2288, is subject to a four-year statute of limitations. See 9 V.S.A. § 2293(1) (“A
claim for relief with respect to a transfer . . . under this chapter is extinguished unless
action is brought[] . . . not later than four years after the transfer was made . . . or, if later,
not later than one year after the transfer . . . was or could reasonably have been
discovered by the claimant[.]”).

The Vermont Supreme Court has held that a cause of action accrues:

[Ulpon the discovery of facts constituting the basis of the cause of action or
the existence of facts sufficient to put a person of ordinary intelligence and
prudence on inquiry which, if pursued, would lead to the discovery. Thus,
the statute of limitation[s] begins to run when the plaintiff has notice of
information that would put a reasonable person on inquiry, and the plaintiff
is ultimately chargeable with notice of all the facts that could have been
obtained by the exercise of reasonable diligence in prosecuting [the]

inquiry.

Jadallah v. Town of Fairfax, 2018 VT 34,917, 186 A.3d 1111, 1117-18 (internal
quotation marks and citations omitted).

Plaintiff’s Second Amended Complaint alleges that in June 2008, during the sale
of Jay Peak, Phase I and 11 funds were fraudulently transferred without the knowledge
and consent of the investors in the Phase I and II limited partnerships. Plaintiff’s Verified
Complaint was filed on April 7, 2017, almost nine years later. All of Plaintiff’s claims
are therefore barred by the applicable statutes of limitations if the discovery rule does not
apply. See 12 V.S.A. § 511 (six year statute of limitations); 9 V.S.A. § 2293(1) {(four

year statute of limitations).
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Although Defendant Saint-Sauveur asserts that the Phase I and Il limited
partnerships had “contemporaneous knowledge of the transactions[,]” (Doc. 68 at 12-13),
the Second Amended Complaint does not disclose when Plaintiff discovered the facts
underlying his claims, nor does it provide a reasonable basis for the court to determine
when those facts could have been discovered pursuant to a reasonably diligent inquiry.,
As a result, Defendant Saint-Sauveur cannot establish that Plaintiff>s claims are barred by
the applicable statutes of limitations based on the face of the Second Amended
Complaint. Defendant Saint-Sauveur’s motion to dismiss Plaintiff’s claims on this basis
is therefore DENIED WITHOUT PREJUDICE.

C. Whether Plaintiff’s Claims Must be Dismissed Because He Fails to
Plausibly Allege Damages.

Citing the Fourth Interim Report, Defendant Saint-Sauveur contends that the
Phase [ investors “have been made whole[]*” and the Phase II investors “retain exactly
what they expected in investing[]” because Plaintiff “now owns Jay Peak[,] . . . the Phase
I hotel has been completed and [is] in operation[,] . . . and the Phase II hotel, indoor water
park, ice rink, and golf club house have also been completed and [are] in operation[.]”
(Doc. 68 at 14-15.) It argues that in light of the undisputed facts, “[a]ll of [Plaintiff’s]
claims for relief should be dismissed because the . . . limited partnerships on whose
behalf Plaintiff sues have not suffered any damages.” 7d. at 14,

Plaintiff counters the Phase I and II limited partnerships suffered harm as a result
of Defendant Saint-Sauveur’s conduct and have not yet been made whole, although
Plaintiff fails to specify the precise nature of any continuing harm. Although Defendant
Saint-Sauveur appears to have the better part of the argument, Plaintiff is not required to
plead damages with specificity provided he alleges a factual basis for recovery. See Fed.
R. Civ. P. 8(a)(3) (requiring “a demand for the relief sought, which may include relief in
the alternative or different types of relief.”).

In the Second Amended Complaint Plaintiff alleges that Defendant Saint-Sauveur
improperly retained Phase I and II limited partnership funds and that the Phase I and 11

limited partnerships were harmed as a result. He requests the court “[o]rder the return of
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all Phase [ and II investor funds receive by Defendant [Saint-Sauveur] as the result of the
sale of Jay Peak to the Plaintiff, as Receiver{]” and “[¢]nter judgment against Defendant
[Saint-Sauveur] for [the Phase I and II limited partnerships’] damages[.]” (Doc. 62 at
16.)

While Plaintiff’s damages allegations are sparse, in adjudicating a motion to
dismiss, the court does not weigh the evidence or make credibility determinations. See
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 563 n.8 (2007) (“[W]hen a complaint
adequately states a claim, it may not be dismissed based on a district court’s assessment
that the plaintiff will fail to find evidentiary support for his allegations or prove his claim
to the satisfaction of the factfinder.”). Dismissal for failure to plead damages with
specificity is therefore not warranted. However, upon motion for a2 more definite
statement by Defendant, the court will order Plaintiff to specify the damages he seeks and
the basis for their recovery. See Fed. R. Civ. P. 12(e).

D. Whether the Doctrine of in Pari Delicto Bars Plaintiff’s Claims.

In seeking dismissal of the Second Amended Complaint, Defendant Saint-Sauveur
relies on the doctrine of in pari delicto, arguing that, as a court appointed receiver,
Plaintiff stands in the shoes of IP Management and Q Resorts, both of whom allegedly
engaged in more egregious conduct than Defendant Saint-Sauveur. The equitable
doctrine of in pari delicto reflects “[t]he principle that a plaintiff who has participated in
wrongdoing may not recover damages resulting from the wrongdoing.” Black’s Law
Dictionary (10th ed. 2014); see also In re Bernard L. Madoff Inv. Sec. LLC, 721 F.3d 54,
63 (2d Cir. 2013) (stating that in pari delicto doctrine stands for the proposition that “one
wrongdoer may not recover against another.”); Shattuck v. Peck, 2013 VT 1,916,193
Vt. 123, 129-30, 70 A.3d 922, 927 (“Ordinarily where parties are in pari delicto a court of

cquity will not afford relief[.]”) (internal quotation marks ornitted).

8 Although not clear, Plaintiff may be alleging lost expectation damages. See, e.g., Tour Costa
Rica v. Country Walkers, Inc., 758 A.2d 795, 802 (Vt. 2000) (“Expectation damages[] . . .
provide the plaintiff with an amount equal to the benefit of the parties’ bargain” if that harm was
reasonably foreseeable).
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In order to find that the doctrine of in pari delicto bars Plaintiff’s claims, the court
would have to determine the parties’ respective culpability based on the allegations in the
Second Amended Complaint. It would then have to weigh that competing fault and
determine whether equity favors dismissal. See BrandAid Mktg. Corp. v. Biss, 462 F.3d
216, 218 (2d Cir. 2006) (“[One] requirement for invocation of the doctrine of in pari
delicto is that the plaintiff’s wrongdoing be at least substantially equal to that of the
defendant.”); see also Glob. Network Commc 'ns, Inc., 458 F.3d at 155 (“The purpose of
Rule 12(b)(6) is to test[] . . . the formal sufficiency of the [complaint] without resolving a
contest regarding its substantive merits. The [court must] assess[] the legal feasibility of
the complaint, but does not weigh the evidence that might be offered to support it.”)
(emphasis omitted).

Although Defendant Saint-Sauveur is correct that some courts have applied this
doctrine in the context of a motion to dismiss,” the better approach is to await a factual
record to make this determination. See Republic of Iragv. ABB AG, 768 F.3d 145, 162
(2d Cir. 2014) (“Comparison of the parties’ degree of fault, and thus the applicability of
lin pari delicto], will often depend on findings of fact as to the circumstances of a
plaintiff’s involvement.”); see aiso Bateman Eichler, Hill Richards, Inc. v. Berner, 472
U.S. 299, 311 n.21 (1985) (noting it was “inappropriate[ to] resolv[e] the question of [a
party’s] fault solely on the basis of the allegations set forth in the complaint.”).
Defendant Saint-Sauveur’s motion to dismiss on the basis of in pari delicto is therefore
DENIED WITHOUT PREJUDICE.

E. Whether the Southern District of Florida’s Intervention Order
Requires Dismissal of Plaintiff’s Claims.

Defendant Saint-Sauveur argues that the Southern District of Florida’s

Intervention Order unnecessarily restricts the scope of Plaintiff’s participation in this

? See, e.g., Official Comm. of Unsecured Creditors of Color Tile, Inc. v. Coopers & Lybrand,
LLP,322 F.3d 147, 164 (2d Cir. 2003) (finding “there was nothing inherently wrong with the
District Court’s dismissal of the pleadings on in pari delicto grounds.”); In re Lehr Constr.
Corp., 551 B.R. 732, 745 (S.D.N.Y. 2016) (affirming dismissal of complaint on in pari delicte
grounds and denying leave to amend “[blecause [plaintiff] participated in and was at the very
least [defendant’s] equal in fault, [and therefore] any amendment would be futile[.]”).
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litigation, thereby prejudicing Defendant Saint-Sauveur by exposing it to the risks of
inconsistent rulings from two different courts. On this basis, Defendant Saint-Sauveur
requests dismissal. Plaintiff counters that Defendant Saint-Sauveur’s concern is
addressed by Plaintiff’s consent to intervention.

The Intervention Order states that “absent the Receiver’s consent, the extent of the
Receiver’s involvement in the Vermont Action shall be limited to cooperating on
discovery matters.” (Doc. 42-2 at 2,9 2.) The Intervention Order, however, only
restricted Plaintiff’s involvement absent his consent, which has now been granted.
Defendant Saint-Sauveur’s argument on this point is thus moot.

Defendant Saint-Sauveur further cites the Intervention Order’s requirement that
“the receivership estate shall have no liability for any costs or fees incurred” in this case
and that any settlement of Plaintiff’s claims, as well as fees and costs awarded from any
recovery, are subject to the approval by the Southern District of Florida. (Doc. 68-7 at 3,
9 3.) It argues that these conditions “create an untenable situation in which [Defendant
Saint-Sauveur] and this Court must go through the [Southern District of Florida] to
resolve these claims{,]” creating the risk that it could obtain a judgment against Plaintiff
or other entities subject to the receivership, “but get nothing, even after discovery and a
trial.” (Doc. 68 at 19.) As Defendant Saint-Sauveur has not asserted a counterclaim
against Plaintiff, this argument is misplaced. The Southern District of Florida’s
Intervention Order therefore does not require dismissal of this lawsuit.

F. Whether Plaintiff Plausibly Alleges Claims for Relief.
Pursuant to Fed. R. Civ. P. 12(b)(6), Defendant Saint-Sauveur argues that Plaintiff

has not plausibly alleged a claim for: (1) aiding and abetting common law fraud;
(2) conversion; (3) breach of fiduciary duty; (4) unjust enrichment; and (5) a violation of
the Vermont fraudulent transfer statute, 9 V.S.A. § 2288.

To survive a Rule 12(b)(6) motion to dismiss for failure to state a claim, the
complaint “must contain sufficient factual matter, accepted as true, to state a claim to
relief that is plausible on its face.” Elias v. Rolling Stone LLC, 872 F.3d 97, 104 (2d Cir.

2017) (internal quotation marks omitted). “Threadbare recitals of the elements of a cause
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of action, supported by mere conclusory statements, do not suffice.” Askcroft v. lgbal,
556 U.S. 662, 678 (2009). A complaint will not be dismissed under Rule 12(b)(6) if the
factual allegations in the complaint “plausibly give rise to an entitlement to relief[,]”
drawing on the court’s “judicial experience and common sense.” Id. at 679.

Plaintiff’s fraud claims must also satisfy the heightened pleading standard set forth
in Fed. R. Civ. P. 9(b) which requires a claimant to “plead the circumstances that
allegedly constitute fraud ‘with particularity[.]’” Krys v. Pigott, 749 F.3d 117, 129 (2d
Cir. 2014). “Malice, intent, knowledge, and other conditions of a person’s mind may be
alleged generally.” Fed. R. Civ. P. 9(b).

“In essence, Rule 9(b) places two further burdens on [a plaintiff alleging fraud,]
the first goes to the pleading of the circumstances of the fraud, the second to the pleading
of the defendant’s mental state.” Loreley Fin. (Jersey) No. 3 Ltd. v. Wells Fargo Sec.,
LLC,797 F.3d 160, 171 (2d Cir. 2015). The complaint must “(1) detail the statements (or
omissions) that the plaintiff contends are fraudulent, (2) identify the speaker, (3) state
where and when the statements (or omissions) were made, and (4) explain why the
statements (or omissions) are fraudulent.” Id. (internal quotation marks omitted).
Although “mental states may be pleaded ‘generally,’ [the plaintiff] must nonetheless
allege facts ‘that give rise to a strong inference of fraudulent intent.”” Id. (quoting Lerner
v. Fleet Bank, N.A., 459 F.3d 273, 290-91 (2d Cir. 2006)).

1. Whether Plaintiff Alleges a Claim for Aiding and Abetting
Common Law Fraud (Count One).

In Count One, Plaintiff alleges that Defendant Saint-Sauveur aided and abetted
common law fraud committed by Mr. Quiros with “actual knowledge of [Mr.] Quiros’{s]
plan and scheme to usc escrowed funds of the Phase I and Phase 11 limited partnerships™
to purchase Jay Peak. (Doc. 62 at 12, 28.) With this knowledge, Defendant Saint-
Sauveur allegedly “took affirmative steps to assist [Mr.] Quiros in carrying out his plan.”
Id. at 1 29. Plaintiff alleges the following nonexclusive affirmative steps to commit
fraud:
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a. Taking no action to obtain knowledge of the source of [Mr.] Quiros[’s]
source of funds for the purchase of the Resort;

b. Taking conscious and affirmative steps to release escrowed funds and
transfer them into the custody and control of [Mr.] Quiros prior to and
separate from the closing on the purchase of the Resort;

¢. Taking receipt of the previously escrowed funds when it knew that such
monies were the property of the investors in Phase I and Phase II, were
solely intended to be used for construction of improvements at the Resort,
and were not to be used for [Mr.] Quiros’[s] purchase of the Resort;

d. Absconding with such funds and removing them from the [United
States] in order to defeat the investors’ right and opportunity to recover
such funds.

Id. In moving to dismiss this count, Defendant Saint-Sauveur argues that Plaintiff failed
to allege aiding and abetting fraud with particularity.

The Vermont Supreme Court has adopted the Restatement (Second) of Torts § 876
for “aiding and abetting another in the commission of a tort” which states that a clatmant
must allege: “(1) the existence of a primary violation; (2) knowledge of this violation on
the part of the aider and abettor; and (3) substantial assistance by the aider and abettor in
the achievement of the primary violation.” Montgomery v. Devoid, 2006 VT 127, § 20,
181 Vt. 154, 164, 915 A.2d 270, 278 (internal quotation marks omitted).

The alleged “primary violation” in this case is common law fraud committed by
Mr. Quiros. Under Vermont law, the elements of common law fraud are: “(1) intentional
misrepresentation of a material fact; (2) that was known to be false when made; (3) that
was not open to the defrauded party’s knowledge; (4) that the defrauded party act[ed] in
reliance on that fact; and (5) is thereby harmed.” Felis v. Downs Rachlin Martin PLLC,
2015 VT 129,913, 200 Vt. 465, 472, 133 A.3d 836, 842 (internal quotation marks
omitted).

For the alleged underlying fraud, Defendant Saint-Sauveur argues that Plaintiff’s
allegations do not identify either the allegedly false statement or alleged
misrepresentation of material fact made by Mr. Quiros. In addition, Plaintiff allegedly
fails to identify the person to whom it was made, where and when it was made, and

whether such statement or misrepresentation was known to be false at the time it was
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made. It is not sufficient to simply incorporate by reference the SEC Complaint without
specifying the statements on which Plaintiff relies. See Loreley Fin. (Jersey) No. 3 Ltd.,
797 F.3d at 180 (“Whatever cognizance of secondhand allegations courts may take at the
pleading stage, . . . a fraud plaintiff must generally state the facts upon which her belief is
founded. . .. [A] complaint that merely recites others’ allegations may therefore be
insufficient[.]”).

Because Plaintiff has failed to satisfy Fed. R. Civ. P. 9(b) by pleading with
particularity the underlying fraud for his aiding and abetting claim, Defendant Saint-
Sauveur’s motion to dismiss Count One is GRANTED.

2. Whether Plaintiff Plausibly Alleges a Claim for Conversion
(Count Two).

Defendant Saint-Sauveur argues that Plaintiff fails to state a claim for conversion
because, under Vermont law, one cannot “convert” money and because at the time of the
alleged conversion Plaintiff had no “superior legal or possessory right to the funds.”
(Doc. 68 at 23.) Defendant Saint-Sauveur points out that the SEC Complaint states that
“the defendants[, which include the limited partnerships,] fraudulently used investor
funds to finance [Mr.] Quiros’(s] purchase of Jay Peak[.]” (Doc. 62-2 at 16)
(capitalization and emphasis omitted). Plaintiff responds that, at the time of the alleged
conversion, the Phase I and II limited partnerships had a right to control the Phase I and II
investor funds and that Defendant Saint-Sauveur converted them by transferring them to
Mr. Quiros to finance the purchase of Jay Peak.

To establish a claim for conversion under Vermont law, a plaintiff must allege that
the defendant “has appropriated the property to that party’s own use and beneficial
enjoyment, has exercised dominion over it in exclusion and defiance of the owner’s right,
or has withheld possession from the owner under a claim of title inconsistent with the
owner’s title.” P.F. Jurgs & Co. v. OBrien, 629 A.2d 325, 328 (V1. 1993). “The key
element of conversion, therefore, is the wrongful exercise of dominion over property of

another.” Montgomery, 2006 VT 127, at § 12 (internal quotation marks omitted).
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The tort of conversion “traditionally applied only to tangible goods, but has since
expanded to include intangibles merged in documents such as bonds, stock certificates,
bills of exchange, money, and negotiable instruments[.]” /d. at § 12, n.1 (citation
omitted). Although the Vermont Supreme Court has “not address[ed] the issue in any
depth[,]” it has permitted a conversion claim that seeks to recover only money. /d. The
type of property at stake thus does not preclude a claim of conversion.

Where Plaintiff falters, however, is in asserting that the Phase I and II limited
partnerships had a superior claim to the money that was allegedly converted. The Second
Amended Complaint alleges that Mr. Stenger, acting on behalf of Defendant Saint-
Sauveur, transferred “escrowed EB-5 [Phase | and Phase II] investor funds” in violation
of the terms of the Escrow Agreements between People’s Bank and the Phase I and 11
investors (Doc. 62 at 10, ¥ 15), but it does not allege that Plaintiff has a superior right to
those funds. Plaintiff may have had a right to expect the funds to be retained in escrow
and not used for improper purposes, but he does not plausibly allege that he is entitled to
both retain Jay Peak and claim a superior right 1o the funds used to purchase it. See
Kellogg v. Shushereba, 2013 VT 76, 9§ 22, 194 Vt. 446, 458, 82 A.3d 1121, 1130 (“Under
the doctrine of unjust enrichment, a party who receives a benefit must return the [benefit]
if retention would be inequitable.”) (internal quotation marks omitted). Plaintiff therefore
fails to state a plausible claim for which relief may be granted. See Fed. R. Civ. P.
12(b)(6). Defendant Saint-Sauveur’s motion to dismiss Plaintiff’s claim for conversion
in Count Two is therefore GRANTED.

3. Whether Plaintiff Plausibly Alleges a Claim for Breach of
Fiduciary Duty (Count Three).

Defendant Saint-Sauver asserts that Plaintiff has not plausibly alleged that it owed
fiduciary duties to the Phase I and II limited partnerships because he did not plead
sufficient factual information for the court to determine whether, as a matter of law, a
fiduciary relationship exists. Defendant Saint-Sauveur further points out that it could not
have owed a fiduciary duty to the Phase II limited partnership as that partnership was not

created at the time of its alleged breach.
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Whether a fiduciary duty exists between parties “is a question of law to be decided
by the court.” McGee v. Vi. Fed. Bank, FSB, 726 A.2d 42, 44 (Vt. 1999). “Generally, in
order for a fiduciary duty to exist, the relationship between the parties must have ripened
into one in which one party was dependent on, and reposed trust and confidence in the
other party in the conduct of its affairs.” Ascension Tech. Corp. v. McDonald Invs., Inc.,
327 F. Supp. 2d 271, 276 (D. Vt. 2003) (internal quotation marks and alterations omitted)
(citing McGee, 726 A.2d at 44); see also Cooper v. Cooper, 783 A.2d 430, 436 (Vt.
2001} (*A fiduciary relation exists between two persons when one of them is under a
duty to act for or to give advice for the benefit of another upon matters within the scope
of the relation.”) (internal quotation marks omitted).

JP Management, as the general partner for the Phase I and II limited partnerships,
owed those limited partnerships a fiduciary duty. See O’Rourke v. Lunde, 2014 VT 88,

1 33, 197 V1. 360, 373, 104 A.3d 92, 101 (noting, in dicta, in a suit by limited partners
against a general partner that “[defendant] breached his . . . fiduciary duties as general
partner[]”); Tucker Anthony Realty Corp. v. Schlesinger, 888 F.2d 969, 973 (24 Cir.
1989) (applying New York law and stating that “a general partner is held to the same
stringent duty of loyalty owed by a corporate director.”). Under Vermont law, a fiduciary
owes a duty to act in its beneficiary’s best interest and to refrain from self-dealing. See
J.A. Morrissey, Inc. v. Smejkal, 2010 VT 66, § 10, 188 Vt. 245, 252, 6 A.3d 701, 706
(“The duties of good faith and loyalty require that a [fiduciary] must not allow personal
interests to interfere with or supersede the interests of the [beneficiary].”).

Plaintiff alleges that Mr. Stenger was Defendant Saint-Sauveur’s Vice President
and was “acting for [Defendant Saint-Sauveur]” when he allegedly oversaw the
solicitation of investor funds for the Phase I and II limited partnerships and when he
transferred those funds from People’s Bank to the Raymond James accounts. (Doc. 62
at 9, 91 13-14.) Plaintiff further asserts that Defendant Saint-Sauveur breached its
fiduciary duty by “[t]aking conscious and affirmative steps to release escrowed funds and
transfer them into the custody and control of [Mr.] Quiros[,]” “[t]aking receipt of the

previously escrowed funds when it knew that such monies were the property of the
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investors in Phase I and Phase 11[,]” and “[a]bsconding with such funds and removing
them from the [United States] in order to defeat the investors’ right and opportunity to
recover such funds.” Id. at 14, 939. Because the court must accept these factual
allegations as true, Plaintiff has sufficiently alleged that Defendant Saint-Sauveur, acting
through its agent Mr. Stenger, who was also the agent of the general partner JP
Management, breached a fiduciary duty to the Phase I and Phase II limited partnerships
when he transferred funds intended for development to Mr. Quiros to purchase Jay Peak.
While a novel theory of fiduciary liability, without a factual record, the court cannot hold
as a matter of law that no fiduciary duty exists in these circumstances. Accordingly,
Defendant Saint-Sauveur’s motion to dismiss Plaintiff’s breach of fiduciary duty claim
(Count Three) is DENIED.

4. Whether Plaintiff Plausibly Alleges a Claim for Unjust
Enrichment (Count Four).

In seeking dismissal of Plaintiff’s unjust enrichment claim, Defendant Saint-
Sauveur argues that it merely received the benefit of a bargain in a commercial
transaction. It further observes that Plaintiff, as the receiver in the SEC action, currently
owns Jay Peak, and thus should not both hold that asset and recover its purchase price.

To establish a claim for unjust enrichment under Vermont law, a plaintiff must
allege: “[(1)] that a benefit was conferred on defendant, [(2)] that defendant accepted the
benefit, and [(3)] that it would be inequitable to allow defendant to retain the benefit.”
Johnson v. Harwood, 2008 VT 4, § 15, 183 Vt. 157, 166, 945 A.2d 875, 881. “[A] party
who receives a benefit must return the [benefit] if retention would be inequitable. Unjust
enrichment applies iff,] ‘in light of the totality of the circumstances, equity and good
conscience demand’ that the benefitted party return that which was given.” Kellogg,
2013 VT 76, at § 22, 194 V1. at 458, 82 A.3d at 1130 (internal quotation marks omitted).

Conversely, if the defendant paid the contracted for price for the benefit, then
there can be no claim of unjust enrichment. See Weed v. Weed, 2008 VT 121, { 18, 185
Vt. 83, 90, 968 A.2d 310, 315 (finding no unjust enrichment when a defendant “got
exactly what she paid for™); see also Morrisville Lumber Co. v. Okcuoglu, 531 A.2d 887,

30



Case 1:16-cv-21301-DPG Document 540-2 Entered on FLSD Docket 03/05/2019 Page 32 of
35

Case 2:17-cv-00061-cr Document 77 Filed 12/20/18 Page 31 of 34

889 (Vt. 1987) (“The retention of a benefit is not unjust where defendants have paid for
it”). “[W]hether there is unjust enrichment may not be determined from a limited
inquiry confined to an isolated transaction. It must be a realistic determination based on a
broad view of the human setting involved.” Legault v. Legault, 459 A.2d 980, 984 (V.
1983) (internal quotation marks omitted).

Plaintiff asserts that Defendant Saint-Sauveur was unjustly enriched because it
knowingly accepted investor funds as payment for Jay Peak and facilitated the diversion
of those funds to Mr. Quiros for that purpose. As a “quasi-contract[ual] claim[,]” unjust
enrichment arises only “in the absence of any agreement[]” and “the existence of a valid
and enforceable written contract governing a particular subject matter ordinarily
precludes recovery . . . for events arising out of the same subject matter.” Beth Israel
Med. Ctr. v. Horizon Blue Cross & Blue Shield of N.J., Inc., 448 F.3d 573, 586-87 (2d
Cir. 2006) (internal quotation marks and emphasis omitted). The STA between
Defendant Saint-Sauveur and Q Resorts is an agreement that forecloses an unjust
enrichment claim based on that same transaction. Moreover, because Plaintiff currently
owns Jay Peak, to require Defendant Saint-Sauveur to disgorge the purchase price in
restitution would provide Plaintiff a double recovery. See Prudential Ins. Co. of Am. v.
S.S. Am. Lancer, 870 F.2d 867, 871 (2d Cir. 1989) (“[E]quity, we believe, abhors a
windfall.”). While Plaintiff may plead in the alternative, to allege unjust enrichment, he
must plausibly allege that in equity he would be entitled to the recovery he seeks.

Finally, under Vermont law, “equity has always acted only when legal remedies
[are] inadequate[.]” Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 509 (1959).
Plaintiff fails to allege his legal remedies are insufficient. Because Plaintiff fails to
plausibly allege the essential elements of an unjust enrichment claim, Defendant Saint-
Sauveur’s motion to dismiss Count Four is GRANTED.

5. Whether Plaintiff Plausibly Alleges a Claim for Fraudulent
Transfer (Count Five).

Defendant Saint-Sauveur moves to dismiss Plaintiff’s claim that it violated

Vermont’s fraudulent transfer statute, arguing that he did not plead the claim with
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particularity. Specifically, Defendant Saint-Sauveur contends that Plaintiff failed to
identify “the transferor, the transferee, the transfer, any creditor who was defrauded as a
result of the transfer, and the basis for claiming that the indeterminable transferor acted
with actual fraudulent intent.” (Doc. 68 at 27.) Plaintiff contends he adequately
identified the relevant parties and alleged sufficient facts to establish fraudulent intent.

Under 9 V.S.A. § 2288(a)(1), “[a] transfer made or obligation incurred by a debtor
is voidable as to a creditor[] . . . if the debtor made the transfer or incurred the obligation:
(1) with actual intent to hinder, delay, or defraud any creditor of the debtor{.]” A creditor
making a fraudulent transfer claim bears “the burden of proving the elements of the claim
for relief by a preponderance of the evidence.” Id. at § 2288(c). The statute defines a
“creditor” as “a person who has a claim[]” and “debtor” as “a person who is liable on a
claim.” Id. at § 2285(4), (6). A “claim” “means a right to payment, whether or not the
right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured, or unsecured.” Id. at
§ 2285(3).

“The determination of a defendant’s fraudulent intent is a fact-intensive inquiry
and is nearly always proven from surrounding circumstances rather than direct evidence.”
In re Montagne, 417 B.R. 232, 238 (Bankr. D. Vt. 2009) (internal quotation marks
omitted). In determining whether there is an “actual intent to hinder, delay or defraud[,}”
courts consider the eleven factors listed in § 2288(b), referred to as the “badges of fraud.”

Id. at 237-38 (internal quotation marks omitted).!” “When these badges of fraud are

10 The eleven factors are:

(1) the transfer or obligation was to an insider; (2) the debtor retained possession
or control of the property transferred after the transfer; (3) the transfer or
obligation was disclosed or concealed; (4) before the transfer was made or
obligation was incurred, the debtor had been sued or threatened with suit; (5) the
transfer was of substantially all the debtor’s assets; (6) the debtor absconded;

(7) the debtor removed or concealed assets; (8) the value of the consideration
received by the debtor was reasonably equivalent to the value of the asset
transferred or the amount of the obligation incurred; (9) the debtor was insolvent
or became insolvent shortly after the transfer was made or the obligation was
incurred; (10) the transfer occurred shortly before or shortly after a substantial
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present in sufficient number, it may give rise to an inference or presumption of fraud.”
Id. at 238 (internal quotation marks omitted).

Plaintiff claims that Defendant Saint-Sauveur, as debtor to the Phase I and 11
investors, transferred investors’ funds to the Raymond James accounts controlled by Mr.
Quiros with the intent to defraud the investors. The Second Amended Complaint alleges
that “Defendant, its agents, officers and/or employees, upon taking receipt and control of
the Phase I and II investor monies, were acting in a capacity as debtors with respect to the
investors who were their creditors to the extent of their transfer and control of such
monies.” (Doc. 62 at 15,945.)

With regard to fraud, Plaintiff alleges that “Defendant [Saint-Sauveur] uanéferred
the funds of the investors with the actual intent to defraud the investors[.]” /d. at 15,

9 46. Plaintiff’s fraud claim in the Second Amended Complaint is incorporated by
reference in his fraudulent transfer claim and “give[s] rise to a strong inference of
fraudulent intent.” Loreley Fin. (Jersey) No. 3 Ltd., 797 F.3d at 171 (internal guotation
marks omitted). Finally, as the term “debtor” allows Plaintiff’s claim against Defendant
to be inchoate, unliquidated, contingent, unmatured, disputed, legal, or equitable,
Plaintiff’s allegations that he is cntitled to the funds allegedly fraudulently transferred
will suffice. Unlike a conversion or unjust enrichment claim, fraudulent transfer claim
does not require Plaintiff to allege he has a superior legal or equitable claim to such
funds. Because Plaintiff has alleged a plausible fraudulent transfer claim under 9 V.S.A.
§ 2288, Defendant Saint-Sauveur’s motion to dismiss Plaintiff’s fraudulent transfer claim
(Count Five) is DENIED.

CONCLUSION

For the reasons stated above, Defendant Saint-Sauveur’s motion to dismiss
Plaintiff’s breach of fiduciary duty claim (Count Three) is DENIED as is Defendant

debt was incurred; and (11) the debtor transferred the essential assets of the
business to a lienor whao transferred the assets to an insider of the debtor.

9 V.S.A. § 2288(b)(1)-(11).
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Saint-Sauveur’s motion to dismiss Plaintiff’s fraudulent transfer claim (Count Five).
Because Plaintiff has failed to plead his aiding and abetting fraud claim with particularity,
Defendant Saint-Sauveur’s motion to dismiss Count One is GRANTED. Defendant
Saint-Sauveur’s motion to dismiss Plaintiff’s conversion claim (Count Two) is
GRANTED because Plaintiff fails to allege a superior right to the converted funds.
Defendant Saint-Sauveur’s motion to dismiss Plaintiff’s unjust enrichment claim (Count
Four) is GRANTED because Plaintiff fails to plausibly allege he lacks a remedy at law,
and fails to plausibly allege that Defendant Saint-Sauveur is unjustly cnriched merely by
retaining the benefit of its bargain.
SO ORDERED.

Dated at Burlington, in the District of Vermont, this deay of December, 2018.

stina Reiss, District Judge
United States District Court
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STOCK TRANSFER AGREEMENT

THIS STOCK TRANSFER AGREEMENT (together with the Scheduler and Exhibite
bereto, the “"Agreement’™), dated as of Jne 13, 2008 (the “Exceution Date™), is cotered into by
and mnong QResorts, Ine. (the “Transfaype’) represented by Axiel Quiros, and Les Stations de la
Vallée de Saiut-Sauveur Ine, (the ' ", oollectively, the “Parties”,

RECITALS

Transferor desires {o sell, and |Transferce desires to acquire, all of the issued and
outstanding shares of eapital stock of Jay Pcak Ine. (the "Shares"), a Vermont corporation (the
“Comnany™), for the considetation and op the terms set forth in this Agreement,

NOW, THEREFORE, in consideration of the premises and the mutual promises and
covenuats contalned herein, tha partios heby agree as followa:

GREEMENT /)
3

ARTICLE1 CERTAIN DEFINITION

1.1 Cerlnin Definitions. Al used in this Agreement, unless the context requires
otherwise, the following lerms shall have the meanings indicated:

{a) “Company” meaps the Comproy and {t5 Subsidiaries, collestively, with
any vepresentation, warranty, qovensnt, or agrecment being made by the "Company” in
this Agrecment with respect te its ussetg, capitalization, operations, or otherwise being
also mnde by each and evely Bubsidiery of the Company to the extent of such
Subsidiary's own agsets, capitglization, operations ete,

(®) “Adfiliate” of an specificd Person means any other Person, exiating or
futore, directly or indirectiy tlwough one or more intermediaries, Contrelling,
Controlled by or under commdn Contrel with the specified Person.

(c) “Approvaly" mpans franchiscs, licenses, permits, cenificates of
occupancy and otlier approvals jssued, granted or required by governmenta) of

regulatory bodies to operats the Resmt,
M &
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{d) “Breach” means|a breach of a representution, werrunty, covenanl,
obligation, or other provision of this Agreenient or the Warzanty Decd and Bill of Sale,
and any document delivered by cither Pady a1 the Closing, and will ba desmed to have
occurred if there is or bas beer] any material inaceuracy in or breach of, or any failure
to perform or comply with,juch veprosentation, warranty, covenant, obligation, ot

other provision,

(¢) “Businegs™ m the operations, assets and Habilities of the Company
end ite Affilintes ns they rolate jo the Resort. .

(1} "“Business Day” sneons any day other then a Saturday, Sunday or other

day on which commerclal b
law or exccutive order to ¢lose

in the State of Vermont are suthorized or requived by

(@ “Clusing” means the simultencous final sxchange of stock, cousiderarion,
and each and every document jand agrecroent roquired o bo exchanged as & condilion
procedent 1o the trmsfer of lepdl and equitable title to the capital stock of the Company.

() “Closing Date”
(i) “Closing Date

the Company, 10 be propared
balow.

<ans the date on which the Closing actually oceurs.

1" menns the consolidatad halance shest of
at the Closing Date, in accordance with Section 2.3

; ! meany oll Intellectual Property owned
by the Company rolated 10 or in connection with the Business, including, without

mezans all Technology owned by the Company
ralated 1o or used in connection with the Business, other than any technology owned or
used by Trunsferor or any of lits Subsidiades other than the Company which is wsed
Jointly by the Compuny und th Transferor or zny of its other Subsidiarics,

{m) “Consent” any approval, comsent, ratification, weiver, or other
authorization (invluding any Governmental Authorization),

{a) * act" means any written or ol loan or credit Egrecment, nole,
bond, _mongnge, indentuve, Heed of trust, Hesase agreemeont, franchise, contrac,
commitment, agreement, te (including any Personal Property Lease and Resl
Property Lease), instrument, ér guerantce (including any amendments, modifications,
exiensions or replacements thdreof).

(c) “Control” meand the power to direcl or canae the direction, directly or

indirectiy, of the managemefit and policies of the Company, whether through the
ownorship of seenrities, by cor{u'act or otherwise,

®
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(p) “Deposit” means {he non-refundable depusit of $350,000 previously paid

by Transfereu to Transferor plus {ho non refundable interest payraent for the period of the
Proration Date throngh {ho Clesigg Dale,

(9 “EB:5 Projeqt” moans the BB-5 Visa investment for foreign investors
described in tbe Private Oiferjog Memaranda issued by Jay Pesk Hotol Suites L.P.
dated December 22, 2006 (“PHase 1) and by Jay Peak Hotel Suites Phase 11, L.P. (to
be creatad) dated March 2008)(“Phasc II"), pursnant to which Jay Peak Hotel Suites
L.P, and Jay Peak Hotal Suitps Phase I, L.P, crouted for the purpose of atiracting
foreign investors, sought and continues to seek foreign investment to acquire land from
Transferor and / or Tay Peak Inb fo devolop and construct a new hotel at the Resort, and
all oblipations, contracts, und ings end lobililies of the Company, Transferor, Jay
Peak Hotel Suites L.P. or its gencral partner, Jay Peak Management Inc., and Jay Prok
Hotel Svitss Phase i1, L.P. arising from, in connection with or pursuant thereta.

) ¥ all individuals (inchiding common law smployees,
independent contractors and ihdividugl consultants), as of the datc hereof, who arc
employed or engaged by the Chmpany or its Affiliates in cormection with tho Business,
together with individuals who are hired in rcspeot of the Business sfier the date hereof.

(8) “Bngumbrance” tneans any charge, claim, community property interust,
condition, equitabte interest, lien, option, pledge, scourity intorest, right of fitst refusal,
or restriction of any kind, including any restriction on ue, voting, transfer, reveipt of
income, or exescise of any olh?r attributo of ownership.

() “Environm * means any Legal Regquirement as now or
previously in effect in any waly relsting to the protaction of human health and safety,
the environment or natural cpsources, inchuding the Comprehensive Environmental
Response, Compensation and [i.{ability Act (42 U.S.C. § 9601 g1 seq.), the Hazerdous
Matenals Fransportation Adt (49US.C, App. §1801 gt seq,), the Hesource
Conservativn and Recovery Aot {42 US.C. § 6901 g1 sen.). the Clenn Water Act (33
U.S.C. §1251 et son), tho Clean Alr Aol (42 U.S.C. § 7401 ¢ geg), the Toxic
Substances Contrel Act (15 US.C. § 2601 of seq), the Federal Inscericide, Mungicide,
and Rodenticide Act (7T U.S.C § 136 g seq.), and the Oceupational Safety and Health
Act (29 U.8.C. § 651 ¢t seq.), g cach has heen ox may be amended and the regulations
promulgated pursuant thereto.

(1) “Ex it means ony Permit required by Environmental
Laws for the operation of the Business.

v “H Aents” means the avndited combined balunce sheets and
statements of eamings and stalemcuts of cash flow of the US division of the Transferor
and the Company relating to the Business as of and for (he fisesl yoars anded April 30,
2008, April 30, 2006, and April 30, 2007 es audited by Mudgett Jonnctl & Krogh

Wisner, P.C.
x/ £
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(w) "Pommer Emploves” menns all individuals (including common law
employees, independent contractors and individual consullants} who wero omployed ot
engaged by the Company in connection with the Busincss but who aré no longer so
emnployed or engaged on the date hereof.

(x) “GAAPR" means United States generally accepted apcounting principles in
effect at the time in question.

) “Governmental Agency” meaos any govemment or governmental or
regulatory body theteof, or political subdivision thoreof, whether foreign, federal, stats,
or local, or eny egency, instrumentality or authority thereod, or any court or arhitrator
{public or private). ;

(z) “Governmental. Authorizatign” means any spproval, consent, liocnse,
permit, waiver, or othor suthorization issued, grantod, given, or otherwise made
svailable by or under the anthority of any Governmental Agency or pursuant to any
Legal Requirement, .

{aq) “Hezurdone Matedal” means any substence, materisl or waste that is
regulated, classifled, or otherwiee characterized under or pursuant 1o any
Buvironmental Law as “hazardous,” *(oxic,” “pollulant,” “contaninant,” “radicactive,”
or words of ximilar meaning or effect, including petroleum and its by-products,
usbostos, pelychlorinated biphenyly, radoa, mold or other fungi and urea formsidehyde
insulation. 3

(bb)“Indebtedness” of the Company means, without duplication, (i)the
principol, acorsted value, acerued and unpeid intersst, prepayment and redmnption
premiums or penaltics (if any), uppaid feos or oxpenses and other monetary obligativns
in respect of (A)indebtedness of the Company for money bomowed - and
(B) indebtedness-evidenced by noles, debenturos, bonds or other gimilar instruments
for the payment of which the Company Is responsible or Nuble; (it} el} obligations of
the Company issued or ssmuned ns the defered muxchave price of property, sl
conditional sale abligations of the Company and all obligations of the Company under
any titls retentlon agroement (but excluding trade aecounts payuble and other acemued
carrent lisbilities arising in the Ordinary Course of Businoss other than Ihe ousrent
liability portion of any indebtedness for borrowed money); (i) all obligations of the
Company under leases sequirod to be capitalized in accondance with GAAP; (5v) all
obligations of the Company for the reimbursament of any obligor on any lelter of
credit, hanker's aceeptance or similar credit trangection; and (v) the liquidation value,
acerued ond unpaid dividends and prepaymont or redemplion premiums and pensilies
(if any), unpaid fees or cxpense and other manetary obligations jn respect of any and
alt rodeemable proferred stock of any sharehnlder,

(cc) “Indeliectual Proparty” menas all right, title and interest in or relating 10
intellectual property, whether protected, crested or ariging uader the Jaws of the United
Btates or any other jurisdiction, including: G)all patents and applications thercfor,
including all continuations, divisionals, and conlinuetions-ipe-purt thercof and puents

|
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jssuipg thereon, along with all 1eissues, reexaminations end extansions thereof
{cullectively, “Patents™; (i) all tademerky, scrvice marks, trade names, scrvice names,
brand numes, trade dress rights, Jogos, vorporste names, trade styles, Jogos and other
aource or business identifiers end general intengibles of a like nature, together with the
goodwill associaled with any of the foregoing, along with all applications,
registrations, roncwals and oxtensions thereof (collectvely, “Morks™); Gif) all Intamet
dompin namex other than those related (o Transferor's or its Subsidiaries’ busincsaes
and activities other than the Resort, or thoso usod joinily with the Resort or the
Business; (iv) all copyrights and all mask work, database and design rights, whether or
nol regislered or published, all regisirations and rocordations thereof and all
applications in connootion therswith, along with oll rovemions, cxtonsions and
renewnls thereof (collogtively, “Copyrights™); (Iv) trade gucrets related exclusively 1o
the Resort or the Busincss (“Trads Secrcts™); (v) al} other Intetlectunt property rights
avising from or reluting to Technology, and (vi) all Coniracts granting any xight relating
to or under the foregoing,.

(dd) “Intelioctiinl Property Licenses™ means (i) any grant by the Company to
another Person of any right relating to or under the Company Intcllectual Property,
other than those jranted to Transferor lo carry out (he Business which sholl be
texminated on Closing subject to the Management Services Contract; and (ii) any grant
by anothcr Person to the Company of any right relating to or under any third Person™s
Intellectual Froperty.

{ce} “lulerim Pegiod!” mewns the period commencing on the Froration Date
and terminating on the Closing Date.

() "Judpment” means any judgment, ruling, writ, decree, injunction, order,
arbitral award or decres of & Govermnenial Agency.

{s8)“Knowiedus ofths Wransferom” {and any simiiar phrascs ag they relateto
the Tranaferors) means the knowledge, afler due inquiry, of Lovis Dufour and Louis
Hebort, a2 well as the knowledge of Witliam Stenger, President of Jay Peak, Inc.,, if and
only o the extent that the knowledge of William Stenger wins commmunicated (o Louls
Dufour or Louts I{ében, evidenced by a writing or other demonstrable supportive data,
prior {0 the execution of this Agrcement. Aw individeal will be deemed 1o have
knowledge of a pasticular fact or othér matter [f:

10} such individual is actually aware of such fact or other matter; or

(i) s prudoent jndividusl could reasonably bo expected 10 discover or
othorwise bacome aware of such fact, or other matter in the coume of conduciing
& reasonably comprehensive, bul vot cxliaustive, investipation concwrning the
existence of such fact or other matter.

) ) (hh)* ,gggl_ﬂgﬂnmm" meane any federal, state, local, municipal, foreign,
intevnalionsl, mullinationsl, or other adminisirative order, comstitution, law, ordinance,

principle of commen law, rogulation, statute, or treaty.

P
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(ii) “Lease” means any lease, sublease, license, or similar occupancy or
possessive right in real or personal property.

(i) “Liability” means any debt, Joss, damags, adverse claim, fines, penaltics,
liability or obligation (whether direct or indirect, absolule or contingent, accrued ar
unaccrued, liquideted or unliquidated, or due or te bucome dus, and whellier in
contract, tort, strict liability or otherwise), and including all costs and exponzes relating
thereto including alf fees, disbursements and expanses of legal coumscl, experts,
enginsers and consultants sad costs of investigation),

- (kk)“Lien™ means any lien, encumbrance, pladge, morigage, decd of trust,
security interest, claim, lesse, charge, option, rvight of first rofusal, casement, servituds,
Proxy, voting trust or agresment, transfer restriction wader any shareholder or similar
agreement, encumbranoe or any other restriction or limitation whatsoever.

Ql)  “Litigation” means any actions, suits-or proceedings (legal or arbitral,
civil, eriminal or administrative) o governmentsl proceedings or investigations.

() “Materia]" means having a material or significant impact on the
Business, the operations, ligbilities or Snenclal condition of the Company and if the
word “materie}” is usod with respect to a quantifiable matter, it shall mesn the sum of
$50,000 or greater,

()" Crdinary Course of Buginess” means an action taken by a Person will be
deemod to hkave been taken in the *Ordinary Courso of Busincss” onty if:

Transferor, or any Affiliate which, prior to the Closing Date, camied on all or
any portion of the Busincss, and is taken in the ordinary course of the nommal
duy-to~dny operations of the Company, Transferos, or such Affiliate; and

O - (i) such action iy consistent with the past prastices of the Company,

(i)  such sotion iz not required to be authorized by the board of
directors of the Company (or by any Porsen or group of Persons exercising
similar authority) and Is not required to be specifically authorized by the pasent
company (if any) of the Compeny.

{00} “Qrpanizaionsl Pocumenis” mean (a) the articles or certificate of
incorporation and tho hyylaws of a corporalion; (b) the pattnership agreement and any
statement of partnership of a general partnorship; (<) the Jimited partnorship agreenient
and e cortificate of litnited partnesship of a limited pactuership; (d) ony chaster or
similar document adopted or filed in connection with the creation, formation, or
organization of u company; and () any amendment to any of the fovegoing,

() “Bermits” means any approvals, authotizations, consents, ficenses,
permits or certificates of 2 Governmentn! Ageucy,

o (94) “Pormitted Liens” means (i) stututory Liens for taxes, assessments and
similar charges that are not yet dus and payable or are being conteated in pood faith by

®
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appropriate proceedings, provided an spproprizte reserve hos been established therefor
fo the Financial Statoments in accordance with GAAP; (ii) mechanic’s, materialman’s,
camier's, and repairer’s Licns arising or incarred in the Ordinary Course of Business
that are not oaterial to the business, operations, and financial condition of the Assets
so encumbered and that are not resulting from a broach, defull or violation by the
Company of any Contract or Legal Requisement; (i) sppliceble zoming regulations
and ordinances and building, health and other applicable Legal Requirciments by any
Govermmeral Agency, provided that such Legal Requizements have not been violated;
(iv) easements, fghls-of-way, restrictions and othor similor snrumbranoes affeoting the
Ron! Property which, in the aggregate, arc not substantial in ameoun! and which do nat
in sny case materially interfore with the Ordinary Cowrse of Business on the Real
Property or Real Proporty Leasc affected thepcby: and (v) liens to-secure Indebrednoss.

(o) “Persop” means on individunl, a corporation, a limited liability company,
a partncrship, an uuiucorporated association, a joint venture, a Goverirmental Agency
or anather entity.

(ss) "Procation Date” means the offective dato for the sceounting of inconse
carned and expenses pald and aécrued, und all other related credits and debits related in
any manner whatsosver to the Business und Company, and the aforesaid itoms shell be
prarated as of Tanuary 27, 2008 at the Closing,

(4) “Promtion_Date Dalanos Sheet” means the intamally-preparcd balance
sheets of the Pusiness as at Junuary 27, 2008, prepared as if all of the assclty and
Liabilities of the Busingss were then owned by the Company and its Subsidiates.

(uu)“Refated Documeats” moans all other agrecments, documants and
instruments described in or contemplated by this Agreement that ace to be executed and
delivered in conncetion with the lransactions contemploted hercby.

(vv) “Relense™ means any release, spill, emission, leaking, pumping,
pouring, injeetion, deposit, dumping, emplying, disposal, discharge, dispersal, Jeaching
or migration into the indeor or ontdoor eavironment, or inte or out of any praperty.

{(ww) “Resort” means the ki, snowboard, golf resort known s Jay Peak

Ski Resort in Veomont.

(xx) “Secyritics Act” means the Securities Act of 1933, as amended, and the
rules and regnlations thereunder.

{y¥)“Soflwarg” means eny nnd al! (i) computer programs, including any and
all software implementetions of algorithms, models and methodologies, whether in
source code or uhject code; (ii) databascs snd compilations, includiug any and all data
nnd collections of data, whether machine roadable or othervrise; (lil) descriptiony, flow-
charts and ollier work pruduct used to design, plan, vigonize and develop any of the
foregoing, screens, user interfuces, report formats, finmware, development {ools,
templates, menus, buttons and iecons; end (iv) il dooumentation, including uzer
manuale and other iraining documentation retated to any of the foregping.

4 W
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(=) “Subsidiary” means any entity (i) more than 50% of whose outstanding
shares or seourities representing the right to vote for the cloction of dircetors or other
mansgivg authority of such entity are owned or Coatrolled, directly or indirectly, by
anothor ontity.

(ran) “Tax" or "Taxes” means (i) any and ali federal, state, local or forvign
faxcs, charpes, fees, imposts, levies or other nssegsments, including 2l net income,
gross 1ecelpts, capital, sales, nse, ad valorem, value added, transfor, franchise, profits,
inventory, capital stock, license, withholding, payroll, employment, social security,
unemployment, excise, severance, stamp, occupation, property and estimated taxes,
custorns duties, fees, sssessments and charges of any kind whatsosver; {ii) all interesi,
penalties, flncs, additions to tax or additional amounts imposed by mny Taxing
Authority in connection with any item described in cJause (i) and {Lil} any Yability in
respoct of apy itens described in clauses (i) and/or (if) payable by rcason of Contract,
assumption, transforen linbility, opcration of law, Treasury Regulation section 1.1502-
6(a) (or any predecessor ar successor thereof or any analogous or similar provision
under law) or otherwise,

(bbb) “Taxing Auwthority™ mean: the TRS and any other Gavernmental
Ageaoy responslble for the sdministrution of any tax,

(cec) “Tax Retums” mesns any return, repost or statement required to be
filed with respect to ony Tax (including any elections, declarations, schedules or
altachments thereto, and any amendment theeof), including upy information totmm,
claim for refind, amended reram or dectaration of estimated Tax, and including, where
primitted or required, combined, consolidated or unitary retums for any group of

O entitics that includes Transferor, any of the Subsidiarics, or any of their Affitiotes,

(cee)  “Dechnolopy” means, collectively, all Software, information,
appropriate network servers, deslgns, formulac, algorithms, procedures, methods,
techniques, idens, lmow-how, research and development, technical data, programs,
subroutines, tools, mescriuls, specifications, processes, inventlons (whether patentable
or unpatentable and whether or not reduced to practice), apparatus, creations,
improvements, warks of autharship and other similar metorals, and all recordings,
graphs, drawings, reports, analyses, and other writings, and other langible
embodiments of the foregoing, in any form whether or not spenifically listed herein,
and all related technnlogy, that are used in, incorporated in, exmbodics in, displayed by
or sclabe to, or are vused in connection with the foregoing,

. (ddd) “WARN Act™ means the Worker Adjustment and Retreining
Notification Act of 1988, as amended, and the rules and regulations promulgated
hereunder.

B,
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ARTICLE 2 TRANSFER OF SHARES AND TRANSFER PRICE

2.1 Transfer of Shaves. Subject to the terms and conditions of this Agroement, &l e
Closing, Transfcror will transfer the Shores to Transferes, and Transferee will acquire the Shares
from Transferor.

22 Payviment gt the Closing.

(o) The aggregnts trangfer-price for the Shares {the “Transfer Price’™
sholt bo calcutntcd as follows: .

@  $15000,000 (tho "Base Tragsfer Price”); end

(i} plus or minus an sdjustment {(sco Section 2.3) ("Adjustment
Amount”) based on the difference between the total oquity of the Company aud
its Subsidiaries, on a consolidated basis, on the Proration Dule, detexrnined ag if
the Asset Transfer deseribed in Section 5.1 bad then occurred, the whole as
reflected on the Protation Date Balance Sheet annexed herelo 85 Schedule 2.2,
and the tota] equity qf the Company and its Subsidiaries, on a consolidated basis,
on the Closing Date, the whole as will be ceflected on the Closing Date Balance
Sheet; and

(i) Ehe repeyment or assumption. of long term debt of the Transferor or
of the Company in a'maxdnum amount of $8,500,000 plus any obligations
pertaining to the tvam as set cut in Section 5.2;

() Pavinents by the Transferec. At the Closing the Transferee shall pay the
Base Transfir Price, plus Inlerest on the Base Transfer Price at a rato of five percent
(5%) per annum, calculated from the Proretion Date to the Closing Dute (the “Interest
Amount™), by wire transfer of funds to Transforor. On Closing, the Deposit {consisting
of $150,000 plus mn estimated Interest Amount of §400,684, caloulated on the
sasumption that.the Closing will ocour on August 15, 2008) shall bo credited to the
Trensferec and deducted from the Base Trrmsfer Price and the Interest Amount payable
an the Closing Date, In the event thet the Closing oceurs prior 10 August 15, 2008,
Trensferce shall receive a prorated credit of the Interest Amount calculated from the
Closing date through August 15, 2008.

2.3 Adivetnent. 1 is the intention of the partics that notwithstanding that the
transfer of the Shares will ocour on the Clusing Date, all financial aspects of the bransaction are
to be caloulated and determined as if the sale of the Sbarcs had actunlly tuken place on the
Proration Dhato. As such, the final Transfor Price shall be calculated on tho basis thet all income
camed in the Ordinary Course of the Business during the Interirn Period should belong to, and all
oxponsos and liebilities incurred in the Ordinary Courno of the Business during the Interim
Period should be the responsibility of the Transferee. Within forty-five (45) days of the Cloging
Date, the parties shall propare end agree on the Cloaing Date Balance Sheet of the Company,
using the same policies and methodology reflected on, and on & basis consistent with the
Proration Date Bglance Sheet. Notwithstanding the generality of the foregoing, & management
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fee of' $35,000 per month shall-be reflected as a liability of the Company in favour of Transferor
for a1l services provided by Transferos to the Business during the Interira Pertod.

Any inerease in the total equity the Company reflected on the Closing Date Balagee
Sheet as compared to the total equity of the Businass reflocted on the Proration Date Balance
Sheet shall decyeass the Transfer Prico, dollar for dollar, and any decrease in the touwl equity of
the Company reflected on the Clesing Date Balance Sheot as compared to the total equily of the
Businasg teflected on the Proration Date Balance Sheet chal! increass the Transfer Price, dollar
for dollar. In the event of an inareass in the Transfer Price, Transferes shall pay the Adjustment
Amount to Transferor on the date which §s three (3) business days following finalization of the
Closing Date Balance Sheet and in the evant of a decroase in the Transfer Price, Transferor shail
pay the Adjustment Amount to the Transferes on the date which ia three {3) business days
foliowing finalization of the Closing Dete Balancs Sheet, but the Interest Amouni zhsll not be
adjustad in cither event. In the cvent that the parties ars unable to agres upon the Closing Datc
Balance Sheet within such forty-five (45) day period, then elther Transferor or Transferee shall
bo entitled 1¢ submit the matter 1o arbirration, which atbitiation shall be conducted by a mutually
agreeable public. sccousnting fitm that is capable of opining on the accomti ng dispute, pursuans
1o the rules of the American Arbitmtion Assoclation, under its Commercinl Arblrration Rules.
Transeror and Transferce further agree that they will faithfully observe this apreemctit and the
ruics, that they will ablde by and perform any award rendercd by the nibitrator(s), and that a
judgment of sny court baving jurisdiction may be entercd on the award. The determination of
the arhitrator(s) shall be fina! end binding upon the pertiea hereto aaod, if the matter is detormined
by arbitration, the Adjustment Amount sha)l be paid on the third (3™) business day following
such'deterraination,

2.4 ances asumptjons; Consent of Thitd Parlies. From the data hereof
to the Closing, Tvansfecor shall, and shall causc ils Affilistes to, executo, acknowledge and
deliver all such conveyances, notices, assumptions, relcascs and aquittances and such other
instruments, and shal) take such nctions, as may bs necessary or apprapriate to transfer and
assign fully to the Company, all of the proportics, righls, titles, interrats, cstates, remedies,
powers and privileges intended to be owned by the Company a8 of and from the Closing reluted
to the Resort and the Busincss as contemplated by this Agreement and the Related Documents.

ARTICLE3 REPFRESENTATIONS AND WARRANTIES OF THE TRANSFEROR

The Transferor and the Company, joinlly and severally repregont, werrant, aod covenant
to the Transferee as act forth in this Article 3, and Transferar Disclosure Schedule ("Transferor
Disclosuro Scheduls”) attached as “Exhibit A" the following:

3.1 jzali ification; Su The Comipany is a corporation
duly fonned, velidly existing and in good standing under ils jurisdiction of organization and has
aJl ruguisite power and authorfly to own, lease and operate {ty propertics and cacry on its business
us pregently owned and conducted and as cuwrrently proposed to be canducted, The Compnny is
duly quelified or awthorized to do business and is in good standing under the laws of cach
Jurisdiction in 'which it owns or leases ren) property and each other jurisdiction in which the
conduet of its business or the ownership of ils propertes requires such gualifioation or
suthorization. The Transferors hava delivered 1o the Transferse true, complete and cormect
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copies of the Company’s Orgenizational Documents a3 in effect on the date heseof. The
Company has (he Subsidiaries listed on Transferor Disclosurs Soheduls 3.1

3.2 ingdi igation. The Transferor bas all requisite authority, power and legal
capaoity to execute and deliver this Agtrecment and each of the Related Documents, o be
executed by it in connaction herewith, to perform its obligntinus hercunder and thereunder and 1o
consummate the transactions contciuplated hereby and thereby, This Agrecment and such
Related Documents have been or will be duly and validly authorized by all 1equired corporate ot
equityholder action on the poxt of Tiansferor and no other corporate or equity holder procesdings
ure necessary to authorizs this Agruement or the Related Doouments.

3.3 . No Defaylt or Conflits. The execution and delivery by the Transferor of this
Agreoment and the Relaled Documents, the covsummation of the transactions conteraplated
hereby and thereby, and tho performance by Transferar of its obligations hereunder und
thereunder daes not and will not sonfiiet with, or result in any vielation or breach of, or conflict
with or default {(with or without notice o¢ lapac of time, or both) under, or give rise to a right of
termination, cancellation or acceleration of any obligation or the loss of a material benefit under,
or give rise to any ohligation of the Company to make any payment undes, oy (o the increased,
additional, aceslerated or guaranteed sights or entitlements of the Company or any Ferson under,
or result in the creation of uny Liens upon any of the propertics or asscts of the Company under
any provision of (i) the wtictes of incorporation and by-laws or comparablo organizational
documents of the Company; (li) except as set forth in Transfer Disclosure Scheduls 3.3, any
Contract or Permit to which the Company is a pasty or by which any of the properties or ussets of
the Compaay are bound; (iii) any Judgment applicable 1o the Company or-by which any of the
properties o nsscts of the Company ars bound; or {iv) any applicable Legal Requirement.

34 No_Govemmaental Authorzation or Consent_Required. Unlesy otherwise set
forth in the Transforor Disclosure Schednle 3.4, no consent, waiver, permit, outhorization or
approvat o1 other action by, and no notice to or filing with, any Person or Govemmental Agenoy
ig or will be required to be oblained or made by {{) the Company or any Transfesor in connection
with the due oxecution and delivery by such Transferor of this Agreement or the Related
Uocuments to which such Trapaferor is a paity, the conmmmetion by such Transferor of the
transactions contemplated hercby and thortby or the faking by such Transferor of any other
action contemplated bereby ar theteby, or (i) any Transferor in connection with the continuing
validity and effectiveness immediately following the Closing of any material Contract or Pertnit
of the Company.

. 35 Capitalizalion. The suthorized cquity socuritics of the Company consist of 4500
sharcs of common stock, par value $2,100.0¢ per sharc, of which 2083 shures arc jssued and
outstanding and constitute the Shares, Transferor is and will be on the Closing Date the recoxd
and beneficinl ownem and holders of the Shares, free and clear of pil Encumbrances. ‘Transferor
owns &ll of the Shares. ‘With the exception of the Shares (which are owned by Transferor), all of
the ouistanding equity securities and other secwities of the Company are owned of record and
beneficially by the Company, frec end clear of all Encumbrances. No logend or other reference
1o any purported Bncumbrance appears upon any certificate rapresenting equity sccurities of the
Company. All of the outstanding equity scourities of the Company have been duly autharized
and validly issued and are fully paid and non-asacssabie, ‘Thers are no Contsacts relating to the
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issuance, salo, or transfer of any equity securitics or other securities of the Company. Noge of the
outstanding equity securities or other secunities of the Company was issued in violation of the
Securities Aci or any other Logal Requirement. Other than as deseribed in Transferor Disclosure
Sehudule 3.1, the Company does not own, or has any Contract to acquire, any equily sccuritics or
other securities of any Porton (othet than Compeany) or any direct or indirect equity or ownership
interest in any other business.

3.6 Finengisl Statements.

(2) Ench of the Financial Statéments hes been deliversd to Transferee, is
completo and cosrect in all matorial respects, has been prepared in accondance with
GAAP and fnidy presents, in all material vespociy, the financial position of the
Business, the rosulls of it operations and cash flows for the periods indicated. The
Financial Statements have been eccurately derived from the books and records of the
Compuny and or its Affilisles.

(o) The Compeny makes and kceps books, records and accounts which, in
reasonable deteil, nccurately and fhirly reflect the transactions ond diapositions of their
azsels. The Compeny maintains systems of intemal agcounting controis sufficiem to
provide yeasonable assurances that: (j) transpctions arc executed in accordance with
management's general or specific authorization; and (i) transactions are recorded os
necessary 10 permit the preparstion of financial statemants in conformity with GAAP
and to maintain accountabifity for assets

37 Material Adverge Effect. Unless otherwise set forth in the Transferor Disclosure
Schedule 1.7, sincs the wost racent Finnucin] Statement provided to Trumsferoe, there has not
been any materia) adverse changs in the business, operations, properties, prospects, assets, or
O condition of the Company, and to the knowledge of Transferor, no event has occurred or
citcunastanico exists that may resalt in s 2 molesisl adverse change other them jssues afficting
the industry geaerally such as warm rainy weather, .

3.8 Brokerms. WNo broker, finder or aimilar intexmediary hus acted, directly or
indirectly, fur or on behalf of any of the Transferors in connection with this Agrecment or the
fransaolions contemplatod horoby, and no broker, finder, agent or sivdlac intermnediary is or will
be entifled to any broker's, finder’s or shmilar foe or other commission in connection therewith
based on any sgreement, sxrangernent or undersianding with the Transferors or any ection taken
by any such Person.

39 Rnoks and Records.  The baoks of account, minute books, stock record books,
wnd other records of the Company, all of which bave been made available o ‘Transferee, wre
complets and correet in all material respecls and have been maintsined in acoordsnce with sound
business practices and ibe requirements of Scction 13(b)(2) of tho Securities Exchange Acl of
1934, as amended (rogardless of whether ur not the Company is subject to that Seciton),
including the maintenance of an adequate system of internal controls. The minnte book of the
Company contoiny rcasonably accurale and complete records of all meetings held of the
stockholders, the Boards of Dirsetors, and committacs of the Boards of Dircclors of the
Company, and ne significant meoting of any such stockholders, Board of Direciors, or committes

®
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has beep held for which mioutes have not been prepared and sre not contained in such rainwte
book: At the Closiag, all of those books and records will be in the possession of the Company.

310 innce wi ppal Requi

(o) Unless otherwise sot forth i the Transferor Discloguro Schedule 3.10(a),
the Company is in compliance in a1l material respects with all Legal Requircments
applicabls to its oparntions or nssets or the Business, savo and except for any non-
compliance which would not bave a matorial adverse sffect on the Company ar the
Businoss. Each Real Property i3 in compliance in 8}l material respects with all Legal
Reguirements applicable thereto, The Campany has not received any written or other
notice of or been charged with the violation of any Legal Requircments. To the
Knowledge of the Transferor, neither the Company, the Trawsfaror, nor the Real
Propaorty is under investigation with tespect to the vielatlon, in any malcrial respect, of
any Legal Requirements relating to the Business end “I'ransferor is unaware of any facts
or circumstances which coold form the basis for any such violafion.

{b) Schedule 3.10[b} of the Tramstaror Disclosure Schedule, contains a List of
all Permits which are required for the operation of the Business as presently conducted
and including without limitation epvivonmental permits and licenses for the sale of
alcoholie beverages (‘Company Permits”), other than those the failure of which to
possess is immaterlal. The Company cwrently has all Permoits, and the Company
Permits constitute all Permits, which are required for the operation of the Business and
the ownership or oparation of the Real Froperty other than thosc the failure of which to
pogsess ig immaterial, Nehher the Company, Transferor, nor the Real Property is in
dofault or violation, and ao cveat has oocarmad which, with notice or the Japse of time
or both, woudd consiitute a default or violation, in any material respect of any term, O
condition ¢r provision of any Company Permit and thore are no facts or circumstances
which could form the basis for any such default or violation. There is no Litigation
pending oz, to the Knowledge of the Tmansferor, threatened, relating to the suspension,
revocation or mpodification of any of the Company Permits. None of the Company
Permits will be impaired or in sny way affecled by the consummsation of the
fransaclions contempleled by this Apgreement although nolification or transfer
applications may be required as set forth in Schedute 3.10(c).

an Litization. Exocpt ns disclosed in Sghedule 2.1} of the Transferor Disclosure
Schedule, there {8 no Litdgation pending or, to the Knowledge of the ‘Transfemyr, threatened
against the Company or ils proportios or nascts (or, to the Knowledge of the Tranaferors, ponding
or threatened against any officom or dircctors of the Compsny) or to which the Compagy is
otherwise a party; nor ig the Transferar aware of any reasonable basjs for any such Litipation.
Except as set forih on Schedule 3.1]1 of the Tramsferor Disclosure Schedule, neither the
Transferor nor the Company hus recelved written notice that the Company i3 subject 1o any
materia) order, Judgment, injunction or decrec of any Governmental Agericy, There is no
Litigation pending o, 1o the Knowledge of the Transferor, threntened against the Company or to
wirich the Company is otherwise n party rclating to this Agreement or any Related Document ot
thy transaciions contempluted hereby or thereby.
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3.12  Approvals. The Company bas in effcct all material Approvals necessary for the
operation of the Resort as of the date hexcof (including, without limitation, for this parpose auy
Approvals pecessary for EB-5 Prajeet Phase ) and current construction aclivity in progress on
any Real Property, Excelt as set forth on Schedule 3,12 of the Transteror Digclosure Schedule,
ncither the Transferors nor the Company hag racefved written notice of any default voder any
such Approval,

3.13  Lahor Matters. [Except as sot forth on Schedule 3.13_of the ‘Transferor
Disclosure Schedule, the Company Is in compliance in all material respects with all Legal
Requitements relating to the employment of labor, including olf such Legal Reguirements
relating to wages, howrs, sand employment. "

3.4 Emplovee Renefit Plans. Schedule 3,14 of the Transferor Disclosure Schedule
containe o trae and complste Jist of sach "employee benefit plan™ (within the meaning of Section
3(3) of ERIBA), and all other employee benefit arrangetnents or payroll practices, including
slock purchase, stock option or other stock-related rights ,

3.5 Asscts. Schedule 3,15 of the Transferor Disclosure Schedule 1s a complete and .
accurate list of the principal, material assets owned and held by the Company on the Closing
dats. The Company bolds or will hold title to all of the ssscts, tangible persona) propenty,
contracts, real and personal property leases. and intellectual yropenty necessary to conduct the
Business ay it is being condusted as of the date of this Agrommaenl. The assets will be owned by
the Company subject only to the encumbrances and liens disclosed to the Transferes prior o the
Closing. ‘

316  Owned and lensed Real Proparty. Schedule 3.16(a) of the Transferor

Disclosure Schedule is a complote and accurate list of all real proporty owned by the Copipany
«or which will be owned by the Company on the Closing Date (the “Owned Real Property”).
Schedule 3.1 6(h) of the Transferor Disclosure Schedule is a complete and nocarate list of o]l real
property leased by the Company or which will be leased by the Compuny on the Closiag Date
(the “Lonsed Reel Property™).

3.17  Real Properly,

(a) The Leased Real Property and the Owned Real Property (collectively the
‘“Real Property™) constitute all of the real property that the Company owns, uscs or
occupies (or will own, use or oceupy on the Closing Date) for use in the Resort or
otharwise relating to the Business, !

(b) The Company owny or will, on the Closing Dato, own good pnd
macketable fix title to the Owned] Real Property and good and valid Jerschold interesis
in the Leascd Real Proparty, subject only ta Permitted Licns and Liens set forth on
Sehedule 3.170) of the Transferor Disclosure Schedule to be provided to the
Transferes on or before the Closing Date. The foregoing representation shall not be
construed in any event to relate to the fo interest in any Leased Real Property,

. (¢) Neither the Company nor the Transferors have rocaived written nolice
regarding any of the following in respect of the Real Property (oxcept for matters

§32954.8

O



Case 1:16-cv-21301-DPG Document 540-3 Entered on FLSD Docket 03/05/2019 Page 18 of

Case 2:17-cv-00061-cr Docume®-1 Filed 05/29/17 Page 52 of 83

Case 1:16-cv-21301-DPG Document 46-149 Entered on FLSD Docket 04/20/2016 Pa

137 A

JUN-13-2808

17106 P
-15-

previously resolved): (i) any dispuie fiom any contiguous properly ownets concerning
conignous houndary lines, or (i) any claimsy of othets to rights aver, under, across or
theough. any of the Owoed Reel Property or Leased Roat Properly by virtue of use or
preseription,

(d) Bchedule 3.17(A) of the Transferor Disclosire Schedule sets forth, as of
the date hereof, a complete and acourate List of all leases, subleases, licenses and ather
agreements {collectively, the “Spaco Leases") granting to any Person (Juchiding
another company) any right to the possession, use, occupancy er enjoyment of the Real
Propexty or any portion thereof. Each Space Lease s valid, binding and in full force
and effeot, and nefther the Company nor, to the Knowledgs of the Transferor, any other
perty to suck Space Lease is in matexial breach thercof or defanlt thercunder.

{¢) To the Knowledge of the Transferor, the Owned Renl Property and the
Leased Real Proporty and thelr present usos, do not violate or conflict in any muterial
respect with any applicable zoning or building restristions, or any ecovenants,
conditions or estiictions applicable to the Owned Real Property or Loascd Heal
Properly, as applicoble. No written notice has baen received by the Compeny or any of
the Transferors that the Owned Resl Property is not in compliance with all applicable
federal, smte and local Legal Roquirernents, the violation of which would bave a
material adverss affoct. The Company has sll certificates of ocoupancy, Petmils and
other Approvals of any Governmental Agency necessary or uwaeful for the current
ownership, usc and operution of the Rea! Property, and the Company and the
Subsidieries have fully complicd with all mnterial conditions of the Permits and
Approvals applicable to them. To the kmowledge of the Trassferor, no defanlt or
violatfon, or event that with the lapse of tims or glving of notice or both wonld become
a defavlt or violztion, has occnrred In the dus observance of any Perinit or Approval.

Other than as set forth in Transfecor Disclosure Sghedute 3.17{e), the Company does not

own, hold, is obligated wmder or is & prty to, a0y option, right of first reflual or other contractual
right to purchnse, acquire, sell, essign or dispose of any real estate (including the Real Propeny)
or any partion thereof or interest therein,

622954.8

3.18  Tax Matters,

{a} Unless otherwise set forth in the Transferor Disclosure Schedute 3.18, all
material Tax Relwms required to bo filed by or with respect to the Company oo or
hefore the date hereof hove been proporly preparcd and timely filed and all smownts
shown thereon to be duc heve been timely paid. Al sueh Tax Retums were corrcet and
complets in all material respeots.

{b) With respect 1o oll material foderal, state end local Tax Retumns of the
Company, no audit is {n progress and no cxtension of time (other than avtomatic
extenslons of time) s in force with regpect to any date on which any Tax Retum was or
is fo bo filed and no waiver or apreement is in forco for the extension of time for the

asgegsment or payment of any Tax.

.16
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(c) To the Knowledge of the Transferar, there are no materia} Liens for
Taxes upon the assets or properties of tho Company, exoepd for statutory Lieas for
current Taxes not yet due and excep! for Taxes, if any, as are heing contesled in good
faith, :

3.19  No lUndisclgsed Ligbilities. Unless otherwise set forth in the Transferor
Disclosure Schedule 3.19, the Compsny bss no Indobtedness or Lisbilities other than those (i)
thar arise out of or relate to the Business and havs been disclosed to the Transferce, (if)

specifically reflected in, fully reserved against or otherwise desoribed in the Proration Date

Bulance Sheet or the notes thereto, {illy Incurred in the Ordinary Course of Business since April
30, 2007, or (iv) that are immaterial to the Company.

320  Tide and Sufficiency. Unless otherwise sot forth in the Transferor Disclosure
Schedule 3,20, the Company owns and has good title to cach of its assets, free and clcar of ali
Liens other than Permitted Licns, The Company's asacts constitute al] of the assets used in or
held for use in the Business and other than as set forth in the Transfaror Disclosuwe Schedule
2:20, are nccessary or sufficiont for the Company to conduct the Business from and after the
Closiog Date without interruption and in the Ordinary Conrse of Business. No Affiliate of any
Transferor ar the Company or Traneferar owng, uges of hac any intorest in any scest uted or held
for use in tho Busiacss other than those sssots 1o be transfomred to the Company imuodigtely
prior to the Closing Date pursuant 1o the Bill of Sale and - Warranty Deed.

3.1 Intelloctual Property, Schadule 3.21 of the Transforor Disclosure Schedulo, scts
forth an accucate and complete list of all Patents, registered Marks, URLy, specifically including,
but not limited to www.jaypeokresort.com, and Intellectusl Property Licenses, which mey or
may not be used in the operation of the Company, ponding applications for registeation of Masks,

O unregistered Marks, rogistered Copyrights, and peading applications for registration of
Copyrights included in the Company Intelicctual Property. Bchedule 321 bsts (i) the
juriedictions in which each much item of Intcllectual Property hes been issued, registered,
otherwiso arises or in which any such epplication for such issuanco and registration has heen
filed and (i) the registration or application date, as applicable.

rcasonable terms for a license foo of 10 more than $2,500.00, and except pursvant to the
Intellectual Propenty icenses Jisted in Schedule 3.21 the Company is not required, obligated, or
under any linbility whatsoever, 16 make ary payments by way of toyalties, fees or otherwize fo
any owner, licensar of, or other claimant tn, any Intellecrual Property, or any other Pexson, with
respect 10 the uso thercof or in conncction with the conduct of the Business as curently
conducted. Notwithstanding 1l genexulity of the forcgoing, Transferor curruatly helde the rights
fo 30 point-of-sele }eenscs for the Business which do oot include any online sales. Theso
licenses ellow the Company {o vend producls at various ticket sales-points, rental, repair, demo
and foudbeverage outlets but do not includo the ability to meke any onlive sales and do not
include an e-commerce license for ticket sales. It is apreed that these livenses shall be transferred
to the Company at no cost fo the Company (nor at any cost o the Trassferor) provided that all
::Tnu'al maintonance feos and royalties shall be assumed by and paid by the Company after
osing,

®
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. 322  Materipl Contracts. Schediie 322 of the Transferor Disclosure Schedule scls
forth, all of the Contracts to which the Compeny or Transferor is s party or by which it or its
assets or properties are bound, in each case which relate in any menmr io the Business and
involve o lotal commitrnent or obligation of the Company in excess of $25,000 (colicctively, the
“Meterin! Contracts™): Schedule 3,22 also sets forth any Contract with respeet to which the
seevicos or goods renderod or supplied by the vendor or contractor rolato o services and goods
rendered or deliverad (o both the Company and another porly, including but not limited to
sevvices and goods rendered or dolivered to both the Company and to Mont Saint Sauveur
Intemational, fnc. (“MSSI") and/or to Affiliates or Subsldiarics of MSSI (each a “Shered
Conirect” and collectively the “Shared Contrects”). Bach such Shared Contract shall be
identified on the Schedules by the notation “Shared Contraet.”

Each of the Material Contracts is in full force and cffect and is tho [cgal, valid aod
binding obligation of the Company, enforcesble agaiust the Company In accordance with its
tenus und, upon consummation of tho traneactions contemplated by this Agreemend, ghell
continue in ful) force and effoct without penalty or other adverse consequence. The Company is
not in default uader any Material Contract, nor, to the Knowledge of the Transfcror, is any other

. party to sny Material Contraot in breach of or default thereunder, sud no event has occutred that
with the 1apse of tito or the giving of natice or both wauld constitute a breach or efault by the
Cormpany, or any other party therounder. No party to any of tho Material Contraots has exercised
sny terminntion rights wilh respest thereto, and na such party haa given notice of any significant
dispute with respect to any Material Contract, The Transferor has delivered to Transferce truc,
comeet and complete copics of all of the Material Confracts, together with all amendments,
modifications or supplements theteto,

3.23  Enviconmentsl Matters. Unless othorwise st forth in the Transforor Disclosure

Seebieaz O
(2) the operations of the Company, with respsst to the Business, is and has

been in complinace In all materlal respects with all applicable Exnvironmental Lows,

sovo and except for non-compliance which could not isve & material adverse effect on

the Company or the Business, which compliance includes ¢btaining, maintaining in

good standing and complying with all Environmentai Permits necessary to operate the

Business and own andfor leasc the Real Property and no aclion or procecding is

pending or, to the Knowledge of the Transferor, threstened to revoke, modify or

terminate any such Environmental Permit, aid, to the Knowledge of the Transferor, no

facts, circnmstences or conditions cucvently exist that could advessely affect such

continued compliance with Environmental Laws and Envirorsuental Permits or roguire

currenily wnbuilgeted matorial cupital expenditures, fings, or prnalies to achieve or

;mutnln such continued compliance with Environmental Laws and Environmental

arrnits;

(b) with respect 1o the Business, o the Xnowledge of the Thansteror, the
Company is not tha subject of any outstanding written order or Conlract with any
Governmental Agency or Person respesting (f) Environmental Laws, (ii) Remediel
Action or (iii) any Relosse or throntemed Rolense of a Hazardous Materinl other than
the Environmental Proteetion Agency ("EPA®) review of the golf course drainage snd

- sk
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construction which includes the Vermont State soilement and Federal yoview of the
EPA fines and Governmental Authority dealiag with streams nnd weilands;

(¢} no claim has been made or is pending or to the Knowledge of the
Transferor, threatened egainst the Company, alleging, with respect 10 the Business, that
the Campany, may be in violation of any Environmenia] Law or any Bnvironmental
Parmit or may have any ligbility under any Environmental Law,

324  Inpsumnce  Unless otherwise set forih in the Transferor Disclosure Sghedule
124, The Company has insurance policics in full force aud effect for such amounts as axe
sufficlent for all Legal Requiremeonts under 21l ngreements to which the Campany is a parly or by
which il is bound. Set forth in fcheduly 3.24 is a list of )] jesurenco policies and all fdelity
bonds held by or applicable to the Company or the Business setting forih, in respect af each such
policy, the polioy nane, policy number, catrier, term, type and amount of coverage and annual
premium, ‘whother the policies may be terminated wpon consummation of the transuctions
contemplated hereby and if and to what extent events being notlfied to the inswrer after the
Closing Date nrc generally excluded fiom the scope of the regpective policy.  Excluding
Insurance policics that have expived and buen replaced in the Osdinary Conrse of Business, no
imgurance policy has been cancelied within the last two (2) years and, to the Knowledge of Lhe
Transferor, o threat has been made to cancel any inswrence policy of the Company during such
period. Transferor has notified all applicable tnsurance carriers regarding the propoyed change of!
ownership of Company,

325  Joventories. The inventorios of the Compuny set forth in the Baluncu Sheot were
vadued at the lower of cost {on 2 FIFO/LIFQ bagis) or market value and wezre properly stated
O therein in aceordance with QAAP consistently epplied,

3. ccounts and Motey Reopivable gud Payable, Ualess otherwise sei forth in the
Trensferor Diselosura Schedule 3.26, thore are no accounts and notes receivable of the Company
relating to the Business that have not agsen from bona fide transactions In (he Ordinary Course:
of Business coasistent with past practice und payuble on ordinary trade terms.

3.27  Related Party Tyansagtions. Unless otherwise set forth in the Transferor
Disclosure Bchodule 3.27 ao related Person (i} owes any amount fo the Company nor does the
Coropany owe any amount to, or has the Company cormmitted to make any loan or extend or
guarantee credit to or for the benefit of, any Related Persan, (li) is involved in any bosiness
arrangement or other relationship with the Company (whether written or otal), ({ii) owny any
properly or right, 1angible or intangible, that is used by the Company, (1v) bius any claim or cause
of sciion apainst the Company or (v) owns any direct or indirect interest of any kind in, or
conlrols or 1 a director, officer, omployes or partuer of, or consultant to, or lender to or borrower
Gom or has the right 1o panicipate in the profits of, any Person which s a cormpetitor, supplicr,
customer, landlord, tenant, creditor or debitor of the Company.

3.28 8in Ski-relas tatfons.

(n} The report from the 2006/07 and 2007/08 ki scasons, st forth on
Schedule 3.28(n), properly reflects the amounts for sash periad which relate to the

Ge
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obligations, conunitments, dgreemeats ot arrangements of the Business, to provide
fren, fixed-rate, ar reduced-rate ski tickets or passes, club memberships, goods,
aaterials, accommodations or services of any nature whatsoever o any person or
party.

() Soheduln 3.28(b) sete forth a Jst of alt holders of ski passes, golf passes
and similar tights and privileges for use of Resort facilities or accommedations that
have a duration of greater than ono year.

3129 Tram and Ski Lifis.

(s) Except as set forth on Sghedule 3.29(a) of the Transferor Disclosure
Schedule, the Corapasy has not had, in the past five (5) ski scasons up to the date
hereof, (i) any material passenger incidents (excluding any such ineldents involving
pecsonal injury or death) and (ii} lo the Knowledge of the Transferor, any such
incidents involving personal injury or death, in each case, that required 1cporting to any
Govemmental Agency (the “Tranway Authorities”) or under any other applicable
Lagal Requirements, :

) Bxcept as set forth on Schedule 3.29(b) of the Transfcror Disclosure
Schedule, a3 of the dotd hcreof, each tom and ski lift operated by the Company
complics in all muterial respests with Legid Requirements of the Tramwny Authoritics.

330  Full Disclogyre. No represcniation or warranty of the Transferor contained in

this Agreemment ar sct forth in the Transferor Disclosure Schedule contalns an untnie statement of
o matecial fact ox omits 1o state a material fact necessary to make the statements contained horein
or thereitr not misleading, it being acknowledged by the Transferec that the Transfereo has
completed a full due diligence review of the Resort and the Business, is satisfied therewith and
bas declared that it 48 unpware of any malter which would canec any of the representation ot
warranifes of the: Transferor to be inaccuraic or untrue.

ARTICLE4 REPRESENTATIONS AND WARRANTIES OF THE TRANSFEREE

The Transferee represents and warrants to Transferor as follows:

4,1 Organjzation of the Transforee. Transforce is a corporation duly formed,

validly existing and in good standing under the laws of the Siate of Delaware, snd has all
1equisite power and authority to carry on its business as presently owned or conducted and es
currently proposed to be cenducted.

42 Puwer_and Authority. ‘Iransferee has the requisite authority snd power to

executs and deliver this Amreement and the Related Doowments agd to perform the transactions
conteniplated hereby. All action on the part of the Tiansferee necessary to approve or to
authorize the cxecution and delivery of this Agreement and the Roloted Documents and the
performance by the Transferes of the transactions comtemplated horeby and therchy hot been or,
with respect to the Related Documents, will be duly taken. This Agreemment has been duly
exocuted and delivered by the Tranaferee and constitutes the legat, valid aud bhinding obligotion
of the Transferes, enforceable against the Transferee in accordance with its terms,

R Y]
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43 No Conflicty. Exeepl as may be required ncither the exceution nor delivery by
the Transferee of this Agreercent and the Related Documents nor the performance by the
Transferee of the transactions contemplated hercby and thereby, shall:

(n) conflict with or result in a breach of any provision of the By Laws ar
Shareholders Agresment of Transferee;

(%) violate uny existing applicable Lagal Requirement by which Transferse or
ey of its properties is bound, which violation would reasonably be expected to have a
material adverse effect om the ablilty of cuch Transferee to pay the Transfer Price, in
cach cass on the terms and subject to the conditions set forth herein; or

(c) require mny consent, spproval, authorization or other order or action of, or
notice to, er declaration, fiting or registration with, emy entity or Person other than any
such consent, approval, authorization, order, ectlon, notice, declaration, filing or
rogistration the absence of which would oot reasonably be expected to have s material
adverse cffect on the ability of such Transferee to pay the Transfar Price, in each case
aa the terms and subject to the conditions set forth herain,

4.4 Litigation. There is no Litigation pending or, to the knowledge of the
Transferee, threalencd ageinst Transferee or any of s properties or asssls which seeks to
testrain, cnjoin or prevent the consummation of this Agreament or eny of the transactions
contemplated herehy,

4.5 Brokers. No broker, finder or similar intermediary has acted for or on bohalf of
Transferee or its Affilfates in conncction with this Agreenvent or tho transactions coptemplated
keshy, and no broker, Sader, agent or similar intermediary is entitled to any broker's, finder's or
similar fee ot other commission in connection thexewith basod an any agreoment, argengoment or
understanding with Transfercs or its AfGliatos or any action teken by Transfesea or its Affiliates,

4.6 Availability of Funds. The Transferee has, or will have on or prior te Clesing,
cash aveilahle or hormwing facilities or unconditional, binding fimding cornmitinents, in each
caso that are sufficicat to cneble them to consummate the transactions conternplated by this
Agreement and the Related Documants.

ARTICLE 5 PRE-CLOSING TRANSACTIONS

5.1 Transfer of Asses. Tmuwediately prior to Closing, Transfcror and its Affiliates
shall transfer 10 the Company, in the most tax-efficient manaer possible, all assets relating to the
Resort and the Business, other than (i) condominium unit Number VC 417, (i) any assots owned
by Transferor and any of its Affiliatus other than the Company which ave jointly used by the
Campimy and the Transferor or any such Affiliste in the operation of their respactive businesses
{such as point-ofesale sofiware for on-line reservations and sales, accounling sofiwere, computer
files and databases) (ths “Asset Transfer”). The gssets so transfemed to the Compeny will be
transferred, pursuant to the Warranty Deed and Bilt of Salc, at their book value, payable, in part,
by the assumplion by the Comprny of &il accounts payable und curvrent Uabitities relating to the
Resort and the Business as at the date of the Assct Transfer. The balance of the purchase price
will either be poid in cagh or by the izsuance 1o Transforor of additional Common shares in the
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capital stock of the Company, which additional shares will form pant of the Shares o be
{ransfersed to Tranaferce on the Closing Date pursuant hereto.

52 Logg Term Dcbt. At thé Closing the Transferor will pry off, to the complete
¢xoneration of the Transferoe and the Company, Five Milliop Seven Hundred Thousand Dollars
{$5,700,000) of long term debt of the Compeny being held by Canadian lendess. The Company
or the Transferee shall repay to Trangferor approximately $5.2M plug interest calculated ak the
ralc of 5% percent per anmum calcalated from the Closing to the date of repaymen! which shall
be due on August 15, 2008 and the Company and Transforee shall issue a promissory note
roflecting same as described fn Section 6.2(e) which debt shall be socured on the assots and
shares of the Company which secority shall include a Mortgage on the Owmed Real Property
ranking only behind the Town of Jay In 2 maximum amouat of $620,000. At the Closing the
Company or Transfereo shall assume, io the complete oxoncration of Transferor and its
Affiliates, or cause to be repaid, long-tenn debt of Transferor relating to the Resort and the
Business, in @ total principal amount of Three Millon Three Hundred Thousand dollars
($3,300,000). Any such repeyment will be fully funded by Transfires or any such assumption
will be orranged by Tronsfores, who ghall provide such guarentecs o3 may be required by
Transferor. In addition, the Campany or Transfores shel) alse assume, to the complete
exoneration of Transferor and i® Affiliates, the long.term debt in an amount of npproximately
$2,000,000.00 being incurred by Transferor in ordor to replacc the trem supporling cables at the
Resort in June of 2008. Any penallies, early repayment fees or the fike inourred by Transferor in
connection with the assumplion or repayment of ahy long {orm debt {including the tram
financing) hereunder shall be the solo responsibility of Transferor,

53 Employees. In connection with the Asset Transfer, the Company will also offer
employment te all of the ¢raployces of Tranaferor and any of ite Affiliates currently employed by
Transferor ar eny of its Affiliates in connection with the Resort and the Business (other than
senior management who reader services to Transferor and all of Transferor's Affilistes), oo the
some tormy und conditlons as those which they currently enjoy as employces of Tranaferor or
any of itz Affilintes. All employment-telated abligetions pertaining to such employres will be
assumed by the Company upon the Asset Transfer,

5.4 Contiacls, All Contracts of or porigining 10 the Busincss and the EB-5 Project
will likowise be transferred to and assnmed by the Company upon the Asset Transfer, other thao
Contracls relating specifically to long-term debt, which shall be dealt with in accordance with
Boction 5.2 ebove and other than those Contracts relsting to Technology or Sofrwars wbich is
jointly used by the Company apd Transferor such as Sicusware point of sale software, website
services and Acepno necounting sofrware,

ARTICLE¢ CLOSING

6.1 Transferar' s Cloging Deliveries. Al Closing, Transfaror will deliver, o1 cause to
be delivered, the following:

(a) Certificates representing all of the Shares, duly endorsed (or accompanied
by duly exceuted stock powers), for transfer to Transferec;
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(b) Corporaie Resolution, suthorizing the terms of this Agrecment and
defining which individuals ace suthorized o act on behalf of Transferor:

(c) aresignation ddressed to the Company execurad by directors or officers
of the Company that shall include a general relcose of any ad all clains by them
agoinst tho Compuny, except for any cleima disclosed pursnant to this Agroement.

(d) an sffidavit executed by Transferor representing and warranling to
Transferse that Transferor's representations and warenties in this Agreement qualified
as to materiality were accurate fn ab) respects as of the date of this Agrecruent and arc
accurate in all respecty as of the Closing Date as if made on the Clasing Date other than
as sot forth therein, and that Transferor's representations and warrantics in this
Agzecment mot su qualified were aceurste in all muterial respects vs of the date of this
Agreemen and ase accumte i al] material regpects as of the Closing Date as if made
on the Closing Date other thag as set forth therein;

{e) a duly sxccuted Decd of Sale roflecting the transfer of the Owned Real
Progerty from Transferor to the Company duly registered in the State of Vermont Land
Registry which shal) reflect the Company as owner of same (the “Warranty Deed™)
along with an Owners Title Commitment to bo peid by the Company setting forth that
the Company is the awner of the Reeal Property;

() Copies of al) consents, waivers and approvals referred to in Section 3. 12;

{g) Evidence of Assignment of all Materin] Conrracis to the Company;

(h) Evidence that the long tesm debt of the Company held by Canadiag
O lenders has heen satisflod,
() 2 duly executed Agreemiant of sale (i.e, Bill of 8ol) betwoon Transferor
and the Company reficcting the completed Asset Transfor setting forth all assets owned
by the Company; :

G) such other documents as Transferce may reasonsbly request(ic
svidence that Tronsferoc hes satisfied pll tax requirenents of Transferor and of
Company related to the (tonsactions contempluated by this Agreemont).

6.2 Lonsferse’s Closing Deliverivs. At Closing, Transferee will deliver the

following

(8) the Buse Transfer Price payoblc by wire transfer to an account specified
by Transferor,

(1) an affidavit exccuted by Transferce reptesenting and warenting to
Transferor that each of Iransferee’s represcotations and warrantiss in this Agreement
was accurate in all respects as of the date of this Agreement end is acourate in al]
respects as of the Closing Date ao if made on tho Closing Datc;
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(¢} TGvidence of assumption orrepayment of US long-termy debt in the amount
of approximately $3,300,000,

(d) Ewvidence of assumption or repaymen( of any financing conceming the
Tram, if necessary,; :

(=} An instrument, note, and/or ackoowledgement by Transferec in favor of
Transferor of Ihe obligation te reimburse Transferor for payment of the long lerm debt
of Company on or buefors Auguet 15, 2008 in ap amount not to exceed $5,200,000.00
(plus the amount of the tram financing, if concluded prior to Closing) representing a
portion of the long term debt of Transferor rclated to the Business, provided that
Transforor provides proof of payment and satisfaction of such Jiability as referenced in
Section 5.2,

{f) Bvidence of secarity on the assets and shares of the Company (o sccure
repayment of promissory note described in (e) above which security shall include a
mortgage on the Owned Reul Property.,

() @n unconditionsl velesse of Transferor from any and afl obligations
pertaining o the EB-S Projoct, exemuted by such persons and in such form as counsel
lo Trapsferor approves, acting reaxonably;

(h) a corporate resolulion authorizing the teyms of this Agreement and
defining which individuals pre authorized to act on behalf of Transferes;

(i) such other ducuments as Transferor may reasonnbly Tequest,

63 Clogins Date. Subject (o the satisfaction or waiver of the conditions sci forth in m
Ariicles 6 and 7 hereof, the Closing is scheduled to be held ot 10:00 a.m. on June 20, 2008, at the
jaw offices of the partles respective atturncys, Coples of all documents shall be exchanged
between the parties at ibe Closing via electronic mail or facimile, and the Base Transfer Price,
subject to mutually agreod adjustments, shail bo sunt to Transferor’s designated bank account via
wire transfer upon the complete excctution and exchange of the the Closing Documents. The
pasties will ceuse the applicable original Closing Deliveries to he forwarded the next business
dny to the Transferor ani Transforte’s respective altomeys. )

ARTICLE 7 CONDITIONS TO CLOSING

7.1 Conditiops_to Obligations of Trmpaferes 1o Closs. The obligations of the
Tronsferee to be performed at the Closing shall ba subject to the satisfaction or walver, at or prior
to the Cloging, of the following conditions:

(3) Repragontations apd Warrantios, Compliance with Covenants. The
representations and wartantics of the Tmnsferar contained hersin quaelified as to
matsriality shall be true and correes, and those not so qualified shall be true and comrect
in all respects, as of the date of this Agreement and on und as of the Closing Date with
the same force and effect as though made on aud as of the Cloging Date (except for
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those representations and warranties that are expressly Jimited by their terms 1o an
caclier daie, which represeatations and warrantios qualified as to materiality shal) be
trus and correct, and those nol 20 qualificd shall bo true and comrect in all material
respects, as of such entiier date). The Transferor shell have performed and complied in
all materal respects with all covenants ond agrecments required hereby to be
performed or complied with by them on or prier to the Closing Date and Trimsferec
ahielt have received copies of such resclutions and other documenty ovidencing the
porformance theaeof es Transferee mey rcasonably request, Transfeyor shall have
delivered to the Transfexce an affidavit, dated the date of the Closing and signed by an
officer of Transferor, to the forcgoing offect.

{b) Do Mategel Advemc Effeel. Since the date hereof, there has o¢cutred no

change, cifeat, condition, event or circumstance which bas had or would reasonably be
expected 10 have, individoelly or in the sgeregate, a moterial adverse effect on the
tfransaction.

{¢) No Lnjunction.. No Judgment has been rendered in nny Litigation whioh
has the effect of enjoining the consummation of the transections contemplated by thin
Agreement and no Litigation shall have been institvted or Mreatened or claim or
demand mmade sgaingt the Transfecor, the Company or the Transfereo secking lo
restrain or probibit, or 1o obtain substantial demagos with respot to, the comsummation .
of the ransactions contempleted harzhy.

(d) Transfoor's Closian Deliverics. The Transferor shall have delivered ail
of the Transferor’s closing deliveries to the Closing lisied in Section 6.1.

O () Environmeptsl Perwails. Transforor shall have obtained the HANTULTY
S reissuancs or transfer of all Pepnits (including Brviroumental Permits), if applicable,
requircd under Environmental Laws for the Company 1o conduct tho operations of
Business as of the Cloving Date, and the Transferor shell have sutisfied il propeny
Ltnnsfcr requiremients arising wnder any Legal Requirement, jneluding Environmental
aws;

‘ (D Other Compmy Permils. Transferor shell have obtained the issuance,
roisserace or transfer of all other Company Permits necessary for Coompany to conduct
the nperations of Business as of the Closing Date;

v Transforor shall have oblained copsents, waivers and
approvals from the Chittenden Bank and Town of Jay in a form satisfactory to
Transferes. -

() Tennipation of Relaied Party Apesmnents. The Teansferor shall have
terminated, or caused to be lerminated {ond delivered evidence thereof sotisfactory to
Transferse), any Contrasts relating 10 the Businoss betweon Related Persons and the
Comparty except as otherwise agreed.

() Required Company Agrcements.  Coincident with the Closing the
Company shall have entered into the follnwing agreements; (i) Mansgement Services

613954-8
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Agresment referred o in Section 8.9, (i) Owneral Release from it officers and
directors referred to in Section 6.1{c) (iii) all other agreements necessary 1o fransfer all
of the Company stock to Transferce and permit the Company 1o immediately conduct
the Busincss,

) No_Claim_Regarding Stock Qwnership or Sale Procceds. Transferor

verify apd affinm that there are oo threatened, anticiputed, or nctual claims by any
Person or entity ssscrting that they are the holder or the heneficial owaer of, or have
the right 10 acquire or to obtain beneficial ownership of, any stock of, or any other
voting, oquily, or owncrship intcrest in, any of the Company, or is cntitled to all or any
portion of the Transfor Price payable for the Shares.

1.2 diti Oblign b 5 Lo the Transaction.
The vbligations of the Transferor to be performed of the Closing shall be subject to the
satiefaction or waiver, at or prior to the Closing, of the followiog conditions:

(s} Representations and Warraptics: Complimesé with Covenants The
representations and warrenties of the Transfereo contained hersin qualified ns ta
mattriality shall be true and corrést, and thase not ¢o qualified ghall be true and correct
in afl matcrial respocts, as of the date of this Agrecinent end o and as of the Closing
Date with tho same forcs and ¢ffect ag though made on and as of tho Closing Date
(cxcept for those reprosantations and warramdien that ore oxpressly limited by their
terns to pn earlier date, which representations and warranties qualified as to materiality
shall be true and correct, and those not so queslified shall be true and comect in all
material rospects, ns of such carlicr datc). The Transferee shall have performed and
comnplied in all material respects with all covenants and apreements required hereby to
be performed or complied with by them on or priot (o the Closing Dale and Transferor
abali bave received copics of such resalutions and other documents evidencing the
performance thereof a3 Transferor may reasonably request. Tranaferee shall have
delivered to the Transferor m affidavit, dated the date of the Cloaing and signed by en
officer of Transferco, to the foregoing =ifect.

() No njunction. No Judgnent shall have been rendered in any Litigation
which has the effeet of enjoining the consummation of the transactions contemplated
by flus Agreemont,

(c) Trausforce's  Closing Delivenies, Transferee has  delivered the

Trausferce's closing deliveries io the Closing listed in Section 6.2,
ARTICLE S8 COVENANTS

8.1 Repulatory Cilings, efe. As soon as practicable after the date hersof (and in any
svent no later thaa fifteen ()5) Business Days after the dale hereof), the Transferor and/or the
Company hercto ghall make or cause 10 be made oll ftings with the appropriate Governmental
Ageancica of the inforrnation and documenty (u) required of each and make applcation for ail
required Approvals thereunder with respact to the frananctions contamplated by this Apreerosnt.
‘The parties bereto shall keep cach other apprised of the stutus of any communications with, and
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inquiries or requests for information from, such Governmental Agenoies, in cach case, relating to
the transactions contemplated hercby. The Partieg hereto shall each use their respective
commercially reasonable best offorts to coraply as expeditiously as possible in good faith with all
Jawfol requests of the Governmental Agencies for additional informetion and documents
pursuant 1o such Legal Requiremnents end to socuro the aforosaid approval prior to the Closing
Date.

82 Injunctions. If sny court having jurisdiction over any of the Parties hereto issues
o1 otherwlss promulgates any restraining order, Injonction, desree or similar order which
prohibits or otherwiss restricts the consummation of any of the transactions contemplated bereby
or by any Related Document, the Partics hereto shall use their sespective convmercially
Teasonable efforts in good faith to have such restraining order, injunction, decree ot similar ovder
dissolved or otherwise eliminated a3 promptly as possible and to purane the underlymg Litigation
diligently and in good faith. Noiwithstznding anything to the contrary coutained in ihis
Agreement, nothing contained in thiy Seotion 8.2 shall imit the respective rights of the porties to
laminate this Agreement In nccordance with the terms of Article 10,

33 Accesg 1o Information, Betwoon the date of this Agreement and the Closing
Date, the Transferor shall, and shall cause the Company and its Affiliates to, upon reasonable
request by the Transferee, provide the Transforee and its officers, directors, employ=es, counsel,
sccountants and other representatives and advisors (collectively, the “Representatives™) acosss,
during nommal business hours on ressonsble notice (and at such other limes as Transferso
seagonably requests) and under reasonable clreumstanges, to any and ail promises (including sl
ren] property and the buildings, structures, fixtures, appurtennnees and improvements located
thercon), properties, Contracls, commitments, books and records and other information relatipg
10 the Business; provided, however, that Transferee acknowledges baving already completed i1
O due diligence review of the hooks and opecations of the Business ond is currently fully satisfied
{herewith and provided further that such access shall not unroesonobly interfern with the
operations of the Company or its A liates.

B4 Conduct of Business Pending the Cloging. In each onso except as expressly

provided by this Agreewment, ar consented 1o or approved n writing by the Transferes, from the
date hereof until the Closing, the Transferor shall conduct the Business in the Ordinary Course of
Buginess and In accordance wilh its past policles and prooeduret. Any desision 1o be made by
Trensferor with respecl to the Businoess that may be considercd to be outside the Ordiuary Course
of Business shalt require prior notificalion 1o and the approva! of the Transferee, From the date
hercof until the earlicr of Closiug or June 20, 2008 and oxcept as otherwise provided in this
Agreemend, the Sellers ghall:

(2) not cavse the Company to take sny action with respect to, or make any
moterial change in its accounting or Tax policies or mocedures, except as may be
required by changes in generally accepted accounting principles upon the sdvice of its
independant accountants or as required by the United States Scouritics and Exchange
Commisaion or any securities exchangs;

. () not causc the Compnny to make, clhange ur revoke auy material Tax
clection or settlc or compromise any material Tax claim or liability or enter into a
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settloment or compromise, or change (or make a rcquest {o any faxing authorily to
change) any matecial aspeot of its method of acoounting for Tax purposes, or (b}
preparc or file any Tax Retum (or any amendment thereof) unless such Tex Retumn
shall have been prepared io a manner cousistont with past practice and Scllers shall
hove provided Buyer a copy thereof (together with supporting papers) ot least three
Business Daya prioc to the due dats Ihereof for Buyer to review and approve (such
approval not to be unceasonnbly withheld or dalayed);

{c) not canac the Company 10 take any action or fail to take any action which
would constitute a material breach or default under the Organizationrl Doouments of
tha Cornpuny,

(d) use commersiatly reasonsble cfforts to cause the Company to (A)
proscrve the present business operslions, organizeljon (including officers and
Employess) and goodwill of the Company and (B} preserve the present relationships
with Persons having business dealings with the Company (including customers and
suppliers);

{(c) cnuse the Company to maintain (A) all of the assets and propesties of, or
usced by, the Compeny Telating (0 or jn conncction with tho Business in. their current
condition, ordigary wesr and tear excepted, and (B) insurance upon all of such asscts
and properties of the Company in such amounts and of such kinds compersble 1o that
in effict on the date of this Agrecment;

() cause the Company to (A) maintain the books, acconnts and records of
the Company in the Ordinary Cowrse of Busincss, (B) continue to collect accounts
reeplvable and pay accounts payable utitizing oormal procedurss and without
disconnting or accelernting payment of auch accounts, snd (C)coraply with all
conlmetual and other cbligations of the Company;

(g} cause the Company 10 comply in all material respects with all applicable
Lepa! Requircments;

{h} not cause the Company to (A) increase the salary or other compenaation
of any direstor or Employcc of the Company excapt for normal year-end increases in
the Ordinary Course of Business, (B) grant any unugual or extracrdinary bonus, benefit
or other direct or indireol compensotion to any Employee or director, (C) increase the
covarnge or beoufils avoiluble under any {or cremto any new) severunce puay,
tetmination pay, vacation pay, company awards, salavy continuation for disabillty, sick
leave, deforred compensation, bonus or other incentive cotnpemsation, insurunco,
penston or other employee bonefit plan or arvangerment made to, for, or wilh any of the
dircctors, officers, Eroployees, agents or represcntatives of the Compeny or otherwise
modify or amend or terminate uny such plan or smangement or (D) enter into any
employment, doferced compensotion, severance, specinl pay, consulbing, non-
coupotition or similer ayresnent or Birangemnent with any directars or officers of the
Company [or amend any such agreement) to which the Company is a party;
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(1) a0t cause the Company to create, incur, assume, guarsntee, endorse or
otherwise become liable of responsible with tespect to (whether directly, contingently
or otherwise) any Indebtedness; (a) except in the Qrdinery Course of Businecss, pay,
repuy, discharge, purchase, repurchase or sotisfy any Indebtedness issued or guernniecd
by the Company; (b) modify the terms of any Indebledness or other Liability; or (c)
make any Joans, advances of capitol coatribuiions o, or investments in, any other
Porson;

{j) not eausa the Company to subjoct to any Livn or otherwiso pledgo, assign
or encumber of, cxcepl for Peunitted Liens, nol permit, sllow or suffer fo bt
encumbered, -any of the properties or assets (whether tangible or intangible) of the
Comprny;

(} notcanse the Company o seyuire any marerial properties or assets or sel),
assign, liconse, transfer, convey, ease or otherwisc dispose of any of the Assets (except
for fhir consldertion in the Ordinary Cowrse of Businoss) of the Company, other than
in the Ordinary Cowrse of Businuss,

() not cause'the Company to enter info or agree lo onter into any oergee or
conselidation with, any carporstion or other entity, and not engage in any now business
or invest in, muke a loun, advence or capital contribution 1o, or otherwise acquire the
securities of any other Porson;

(m) ztot ceuse the Company to cancel or compromise any dobt or claim or
waiva or releass any materisl tight of the Company except i the Ordinary Course of
Business;

O {n) not causo the Compiny to enter inlo any commitment for capirul
cxpenditures in excess of $50,000 for any individual commitment and 3100,000 for all
copnnitments in the aggragata;

(0) not causs the Company to enter into, modity or terminate amy labor or
collective bargaining agrcement or, through negotiation or otherwise, make any
. commilment or fncor any Hability to any lahor organization with respect to any
Employee;

(P} not cause the Company to introducs agy materisl change with respect 1o
the operation of the Busincss, mchiding any material change in the types, nature,
composition or quality nf products or sexvices, or, other than in the Ordinary Couwrse of
Business; :

(@) not cause the Company to enter into agy tranyaction or enter into, modify
Or rencw uny Contract which by reagon of ite size or otherwise is 1ot in the Ordinary
Cowrse of Business;

) (r} aot cause the Company to terminate, amend, reatate, supplament or waive
any rights under any (A) Materal Contract, Real Property Lease, Personal Propenty

®
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Lease or Intcllectual Property License, other than In the Ordinary Course of Business
or (B) Approvel or Permit;

(3) not cause the Company to enter into wmy Materis] Conlract except
contracta entared into in the Ordinery Course of Business;

() not cause the Company 1o enler into any employment agreemetits excepl
in-the Ordinery Course of Business;

(u) not cause the Company to enter intw eny material agreement with any
Governmental Apency;

{v) oot cause {he Company to enter into uny consuiting egrecment or
sponsorship agrecment requiring the payment of $2,500 ér more or heving 4 temm of
0DE¢ YEAr OF IOoYe;

(w) not canse the Company to &cttle or compromise eny peoding or threatcned
Litigation or any clatm or claims for, or that would result In 2 loss of revenue of, an
amount fhat could, individually or in the aggregate, reasonably be expecicd to be
greater than $50,000;

{x) not cause the Company to change or modify its oredit, collection ot
payment policies, procedures or practices, includivg scceleralion of collections or
receivables (whether or not past due) or fuil to pay or delay payment of payables or
other lisbilities;

() not causc the Company to prand or issue any ski passes, polf
memberships, or other coupona or vouchers for use of tho facilitios or accommydations
related to the Businesy with a expirados date preater theo the 2008/2009 ski season;

(z) not causc the Company 10 take any action or amit te take any actios for
the purpnss of directly or indirectly preventing, mnterially delaying or materially
impeding the consummation of the transactions contempleted by this Agreement; and

(au) not cause tho Company to agreo 10 do noything (A) prohibited by this
Scotion B.4, (B) which would mako any of the representations and warrantied of Sellers
in this Agrecinent or nny of the Retated Documents untrue or incorrect il any material
respect or could result in any of the conditione to the Closing not being satisficd or (C)
that would be reasonobly expocted 1o have a Material Adveyss Bffeot,

1f the Closing has not oceurred on June 20, 2008, then the detoiled restrctions set forth

nbove shall cense nnd the Transferor shall again be free to operate the Business in the Ordinary
Course of Business subjest only to prior consent of Transferee for decisions outside the Ordinary
Coursa of Buginass.

§1)940.83
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8.5 Commercially Reasonahle Effocts: Further Assurancas.

(a) Upou the wrms and subject to the conditions heroof (inciuding withou!
limitation, Sections 7.1, and 7.2), the Transferor and the Tyansferee each agree to use
their respective cornmercially reasonable cfforts in good faith o teke or csusc to be
taken all actions and to do, or cause to be done, oll things nccessary, proper or
advissble to ensure that the conditions set forth in Article 7 are satisfied and to
consummate and make effective the transactions contemplated by this Apgreement and
the Related Docunents insofar as such snattess are within their respactive control.

(b) Except as otherwise 8xpressly provided for in this Agrcement, the parties
hereto shall provide such information and cooperate fully with each other in making
such applications, filings and other submissions whicl may be requited or yeasonably
nceessary in order o obfain el approvals, conscats, authorizations, releases and
waivers as may be required under this Agreement and the Related Documents as
conditions to the parties® Closing obligations.

() Except as otherwise expressly provided for in this Agreement, the parties
hercto shall promptly take all ections necestary 1o make each filing, including any
supplemental filing, which either of them may be required to meke with any
Governmental Agency a6 a condition to or consequence of the consuramation of the
transactions contornplated by this Agreament or any Related Document.

{d) On or prior to the Closing the parties hercto shall exacute and deliver to
cach other guch of the Related Documents to which they are a porty,

O (<) The Tmnsferor shall, o the exteol pormitted by epplicable Legsl
Requirement, use their reasonablo best efforts to assist and cooperate with the
Transferee in moking such amengements a3 would permit the continued sales of
alcoholic beveruges by the Company at the Resort following the Closing including
assisting with fransfor applications.

(0 Fallowing the Closing, Transferee shall be required to engage ag IT
professional to effectively extract all data relating to the Businsss from Transferor’s
compputer system. Trunsferes acknowledpes that Traneferor docs not possess aury
employee with the expertise required end (hat same must be donc by Transferee's
professional and at its acie cost and oxponse, provided that Transferor shall providc
reasonable access to such system, The Transferor shail Co-operate to assist in the toansfer
of all data and all right, title and interest to such dnta that telates fo or is ugod in
connection with the Business and 13 maintsined in elecitonic format by Tranaferor,
including, withow! limilation, masketing data and customer lists from Transfesor to
Transferes or the Company.

3.6 Lise of Nemes. Following the Closing and except zs permilted by the

Manngomegl Services Contract, the Transferor shall, and shall couse all AffiHates to, ccase to
use any written matetials, Jogo formats, desigos, including labels, packing materials, letterhead,

O
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advertising materials anid foﬁns, which include the wordy end trade names contained on
Schedule 3.6.

3.7 EB-5 Indeapoity. It is understood and ngreed by Transferee, that as of and Gom
Closing, the Company and, to the cxtent necessary, Transferee, shall assame all responsibilily for
tha BB-5 Praject, the whole o the complete exoneration of Transferor. Transftree horcby agrees
to hold harmlegs and indemnify Teansferor, ite shareholders, directors, officors, Affiliates, agoms
and representatives, ffom ooy and all obligations of any oature whatsoover, bowever and
whenever arising, in connection with or pursuaat to the EB-5 Project or any aspect therzaf or any
and nll maiters related to the EB-5 Project including, without limitation, the withdrawal of
Transferor from any participation jn the EB-5 Project on the Closing Date. In addition, it has
been agreed that the sole obligations of Transferor in connoction with the EB-5 Profect during
the Interim Period, will consist of

{u) Spending 375,000 to the cost of architecural drawings, promotions and
legal fees for the furtherance of Phase [T of the EB-5 Project;

(b) Not accepting any new {nvestment iulo the EB-5 Project nor signing any
other sgreernents portaining thereto without the prior writton congent of Transferce;

{c) Transfemring 10 the Company, as pari of the Assel Transfer, with good
marketable tile thereto, the reul c¢state at the Resort described ag the “Land™ in the
Cffering Memprandum dated December 22, 2006. It is agreed that it shall bo the
obligation of the Transfores or the Company to transfer this picce of fand to Jay Poak
Howl Suites, LP subsequent to the Closing and it shall hold hacrmless and indemnify
Transterar m this regard.

From tho date hereof to the Closing Date, it is understood and agreed thet no investors
will bo accopied, no investinents will be deposited nor other binding apgreements signed by
Transferor or the Corapany ot its subsidlarics with respect to Phase 1 of the EB-5 Projccl.

8.8 Con

) {a) From and afler the date hereof neither Trapsfiror, Transferee nor the
Company shall, and cach such purly shall oeuss its AHiliaics and their respective
officers, and directors not to, dixectly or indirectly, disclose, reveal, divulge or
communicato to any Person or use ur otherwlsc exploit for its own benefit or for the
benefit of anyous any Confidential information {as defined below). The parties and
their rospective officers, dircetoxs and Affiliates shatll nol bave any obligation to keep
confidentinl any Confidentinl jufonnation if end 1o the extemt disclosure thersof is
specifically required by law; provided, however, thet in the event disclosure is required
by mpplicable Legal Requirement, the disclosing party shall, to the extent reasonably
possible, provide the other with prompt notice of such reguirement prior to making suy
disclosure so thzt the other party may seek an appropriate protcctive order, For
purposes of this Scction 8.8(a), “Confidential Information” means any information
with respeet to the business of each party, including methods of operation, customers,

- ke
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custorner lists, products, prices, sale price and terme of this Agreemenl, fees, cosfs,
technology, inventions, Trade Secrets, know-how, sofiware, marketing tiethods, plans,
pesonmel, supplicrs, competitors, markels or other specialized information or
proprietary matters. Confidential Information does not inciude, and therc shall be no
obligation herennder with respast to, information that (i) is genemlily available 1o the
public on tho date of this Agrecment or (it) bocomes generally aveilsble to the public
other than as a remlt of a disclosure pat otherwise permnissible thereunder. The
covenants and undertakings contained in this Section 8.8 (a) relsie to mattérs which are
of a special, unique and extraordinary cheracter and a violation of any of the terms of
this Scction 8.8(a) will cause ivrsparablo injury to a party, the amount of which will be
impossible to estimute or determine and which cannot be adequetcly compensated.
Accordinply, the remedy at law for any breach of this Seccrion B8.B{z) will be
inadequate. Therefors, the injured party will be eititled to an injunction, Testraining
order or athes oquitable relief from any cuut of competent jurizdiction in the event of
any breach of this Scetion 8.8(a) without U poosssity of broving actual damagey or
posting any bond whatsoever. The rights and remedics provided by thia Section 8.8(a)
&re cumulative and in addition to any other rights and remedies which Transferec may
have hereunder or at law or In cquity.

(b} Neither Transferor nor Transferee shall jssue any press release or public
Bnfouncement concorning this Agreement or the iransactions sonteroplated hereby
without obleining the prior writien approval of the other party hereto, which approval
will not be unreasonably withheld or deluyed, unless, in the sole judgment of

+ Transforea or Transferor, as applicable, disclnsure is otherwise required hy applicable
Legal Requitement oc by the applicable rules of any stock exchangs on which
Tmnsfereo or Transferor lsts socwrities, provided that, 0 the extent required by

O applicable Legal Requirement, the party intending to make sach release shall use its
commetsially reagonable ufforts consistent with such applicable Lega) Requirement to
consudt with the other party with respect 1o the timing aml content thoreof, Sach of
Transfereo anid Transferor agree that the terms of this Agreemnent shall not be disclosed
or otherwise made available to the puhlic and that copies of this Agreement shal) not be
publicly filed or otherwise made available to the public, except where such disclosure,
availability or filing is required by spplicable Legal Requirement and only to the uxtenl
required by such Legal Requircment, In the event that such disclosure, availability or
filing is raquired by applicable Legal Requitement, cach of Trensferce and Transferor
(us applicable) apree to use jts commercially roasonable cfforts to obtain “confidential
treatmaent” of this Agrosment with the SEC {or tho equivalent treatment by any ofhery
Governimental Ageney) and to redact such terms of this Agreement the other party chall
roquest.

89 Transition, Pursuant to the Menngement Services Contract o Ue agreed by the
patties, for a period not to exceed thres {3) months following the Closing Date, Transferor shall
cooperate In goond faith (o affact an orderly transition in the operation of the Husiness by
yroviding the goods (if any) and services specified In the Manngement Services Coatyact,

8.10 ceess (o Records After the Closing. The Transferar recognizer that subsequent
to ths Closlng it may have information and documents which relate to the Business and to which

6120548
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Transferee may necd access subseguent to the Closing, and vice versa. The Transforor and the
Transfeger shall each provide the ofher and lheir respective Representalives accoys, during
normal business hours on reasonable notice (and at such cther fimes as the party sceking same
reasonebly requests) and under reasonnble ciroumstances, io all such information and documents,
end to fumnish copies thercof, which such other party reasonably requests and relatiag to the
Business, The Traasferor agree thet prior to the destruction or disposition of any such books or
records pertaining to the Transferor fhat relate in any manner n the Business at any time within
threo (3) yoars aftor the Closing Date (or, in any matter involving Taxea, within ten (10} yoars
after the Closing Patc), the Transferor shall provide not lesy than thity (30} calendar days prior
written nofico to Transferee of any such praposed destruction or dispogal. Jf Transferes desires
to obtain any such documents, il mey do so by notifying the Transferor in wilting at any time
prior 10 the scheduled date for such destruotion or disposal. Such notice must specify the
docurnents which the Tranaferse wishas to obtain, The Transferor shall then promptly arrange
for the delivery of such documents, Alf out-ofpockel costs associated with the delivery of the
requested documents shall be pald by the Transferse. Notwitbstanding any provision of this
Agrecment or the Related Docwments to the contrary, in no event ghail the Trensferor or their
Affiliates be requited to provide the Tennsferee with access to or caples of the Transferor's, or
their Affiliatcs® Tax Returs to the extent such Tax Retures do not relate the Businoss. For s
peniod of three (3) years shall farward to Tranaferce, within three (3) business days of receipt of
the seme, any docwments, writing, or eleciroric transmissions of any nature whattoever, nutside
of the documents referred {0 abave, relating to the Company Ihat ‘Transferor recoives from any
Person of entily subsequent to Closing,

B.11 Nen-8olicitation. Fox a period from tho date hereof to the sacond anniversary of
he Cloging Date, the Transferor shall acl and shall cause their respeciive directors, officers,
employees and Affiliates not 1o: (i) conve, solicit, induce or encourage any Emplovees of
Transfecor or the Subsidiarics to leave such eumloyment or hire, employ or otherwise enpage
sny such individual; or (il) cruss, induce or encourage any material actual clivnt, custamer,
supplier or licensor of the Busginess {(including any uxisting or former customer of Trensferor or
the Subsidiaries and any Person that becomes a clicnt or custorner of tho Business after the
Closing) or any other Person whe has a malerial business relstionship with the Business, to
terminate any such relationship.

8.12  Notifioation of Cortain Matters, Transferors ¢hall give notice to Transferce and
Tranaferee shall give notice to Transfesor, as promptly as zeasonably practicable upon becoming
aware of (8) uuy fact, change, condition, clrcumstance, event, occuTence or non-eccurence that
hag caused or is ropsonably likaly to cruse any represcutation or warranty in this Agrecment
made by it to be untruo o inaccurate in any resped! al any time afier the date hereof aud prior 1o
the Closing, (b) any matesial failure on its part to comply wilh oc watisfy any covenawt, condition
or agroement to be complied with or satisfied by it hereunder or {¢) the institution of or tha threat
of institution of any Litigation againat tho Transferors or the Company related to this Agreement
or the transactions contempisted horeby; provided that the delivery of any natice pursunnt to this
Scction 8.12 shall ot limit or otherwisoe affect the remadivs available hercunder to the party
roetiving such notice, or the representations or warranties of, or the conditions to e abligations
of; the parties hereto,

B
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8.13 i ! irements, The Transforor shall provide the
Transferes with prompt written notice upon {a)the Transferors obtaining Knowledpe of the
commencement of any investigation or review by any Government Authordty with respect 1o the
Company, the Transferor or the transfer of the Shares, or (b) receipt of any notice of
communication af any noncompliance with any applicable Legal Requoirements in any material

Tespect.

8.14  Updating of the Schedules. Priorio Closing, the Transferor sha)l be obligated to
update 8ll of the Schedules promptly to cotrect any material ingeeuracy in any such Schedule
(other thun to reflect actions or omissions which do not constitute a violation of the covenants
contained in this Agreement occurring after the date of this Agreement and that would not
reasonebly expeeted to have a material adverse offoct).

" ARTICLE § SURVIVAL AND INDEMNIFICATION

8.1 i R i d W tios. The representations and warranties
of the portics coutiocd in this Agreement, any cextificate deliverd pursuant bersto or sy
Related Document shall survive the Closing through aad including the first anniversary of the
Closing Date; provided, however, that the representations and warranties (o) of Transferor sct
forth in Seclions 3.1, (organization and qualification), 3.2 (binding obligation}, 3.8 (brokers),
3.15 (title to eseets), 3.17(a) (real estate), and 3.17(h) (real estate} shall survive the Closing
indefinitely, (b) of Transferor set fortl in Scclions 3.14 (employee beaefit plans), and 3.18 (tax
mattess) shall surviva the Closing until (hirty (30) days following the expiration of the applicabie
statute of limitations with respect to the particular matter that is the subject matter thereof and (c)
of Transferee set forth in (Sections 4,1 (organization), 4.2 (power of suthority) and 4.5 {broker)
shall sutvive the Closing indefinitely (in each cass, the “Survival Poriod™); provided, however,

O that any obligations.under Sections 9,2(a)(i) and 9.2(5)(i) sball not terminate with respect to any
Losses as to which the Person to be indempificd sha)l bave given notice (stating in reasonable
dotail tho basis of tho olaim for indemulfication) to the indemnifylng purty in accordance with
Section 9.3(a) before the termipation of the applicable Survival Period.

9.2 Indemnification.

(&) Subject to Sections 8.1, 9.4 and 9.5 bereof, Transferor herchy agrees 1o
indemnify ond hold Transferce and their reapective benofiolaries, directors, officors,
employees, stockhotdors, mamberd, successors and  assigns (collectively, the
""Transferes Indemnified Parties™) harmless ftom end against, and pay to the applicable
Transferee Indemnified Parties the amount of, any and al) Josses, Liabilitics, claims,
obligations, deficiencics, demands, Judgments, damages, imerost, fines, penallies,
claims, suits, actions, canses of action, assessmcaty, awsrds, costs and cxpanses
(including costs of investigztion and defense and reasonable oltomeys' and uther
profassionnls’ fees), whether or not involving a third party claim (individually, a
"“Loss” and, collectively, “Losses™):

) resulting directly from the foiluce of any of the representations or

warrantics wade by any Transferor in this Afreement or in any Related
Document to be tue and oarrect in all material respects at and as of the date

#he
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hereof and ot and as of the Closiog Date (subject ta any limitations described in
Section 9.1(a))

(i)  roswting direclly fram the brench of any covenant or other
sgreement on the part of any Transferor under this Agreement, Wearranty Deed
or Bill of Salc;

(iii) aftribumble to any Company employee resulting from or based
upon {(A) any cmployment-related liability (statutory or stherwise) with respect
to employment or termination of cmployment prior to the Promtlon Date, (B)
any lisbility rclatiog to, arising under or in conncclion with any Benefit Plan,
including nny linbility under COBRA, whether arising prior to, on or after the
Proration Date regarding svents occutiing prder wo the Proration Date, and (C)
any liability under the WARN Act regarding events oceurring prior to the
Promtion Dato;

(iv) impoged under or pursuant o any Environmental Lews (including
any loss of use of Real Proporiy or any tangiblé personal property of the
Company arising from or related to apy condition, act or omdssion, by the
Company or any predecessor thereof or related to the operations of the Company
or gny predecessor thereof at any real propérty currontly or formerly owned,
opurated or leased by the Company or any predecsssor thereof, whether known
or unknown, acerucd ox contingent, lo the extent exising on or priex to the
Proration Date,

(v} atwibutable to apy fines or penalties paynble pursuant to the
environmental review described in Schedule 3.23 or other review by a regulatory
entity pertaimng to cnmonmcutal maiters with rcspect (o tho golf conrse at the
Resort for a period prior to the Mroration Daie. The indemnification for any
linbiliry undoer this section (v) will bo from the t* dollar: cost withaut regard to
soction 9.4 helow.

(b) Subject to Section' 5.1, Transferes hereby agrees to indemmify and hold

Transferors and their respective stockholders, diceotors, officers, employees, members,

partnas,  agents, attomeys, representatives, successors and permitted  assigns

(vollactively, the “Teansferors Indomnified Porties™) hanmless from and against, and

{azy 1 tho applicable Transferors Indemnified I'arties the amount of, nwy amd alf
S5¢8.

617954-8

(3] resulting dircotly [tom the fullute of any of the represondations or
warranties made by Transfecee in this Agreement or in any Related Document to
be truc and correet in all respects af the date hersof and as of the Closing Date;

(ii)  resnlting directly from the breach of any covenam or other
agreemient on the part of Transferev under this Agreement or any Related

77
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(iii)  attributsbic to the activities of the Business as of and fom the
Proration Date. :

9.3 Indamnificalion Procadures,

() A claim for indemnification for any matter not involving a third pany
claim may be aesserted by notice to the party from whom indemnification is sought,
provided, however, that failwre to so notify the indemnifying pasty shall not preclude
the indemnificd party from any indemnification whish {1 may claim in accordance with
this Article 8,

(b) In the ovent that any Litigntion shali be institutod or thal any claim or
demand shall be assctted by any third party in rospect of which indemnification may be
sought under Section 8.2 hercof (regardless of the limitatiops sct forth in Section 8.9)
(“Third Party Claim"), the indemnified purty shall prompily cause written notice of the
assertion of any Third Panty Claim of which it has knowledge which is covered by this
indemnity 1o be forwarded o the Inderanifying pmiy. The failure of the indemnified
perty {o give reasonably prompt notise of any Thicd Party Claim shall not release,
waive or otherwise affect the indemnifying party's obligations with regpect thereto
cxcept to the extent that the indemmifying party can demonstrate actal loss and
prejudice as 8 result of such failure,

{c) Opportunity to Defend. The indemnifying party shall have the right,
exeroisable by written notico to the Indemnified, Party within thirty (30) days of receipt
of a Clnims notice from the indemntficd party of the commencement or assertion of
any Third Party Claim in respset of which indeninity may be sought herenvder, to
assume and conduct the defense of such Third Perly Claim in accordance with the
limits set forth in this Agresment with counsel asiscted by the indemaifying party. If
the indemnifying patly docs not vssumo the dofense of a Third Party Claim in
accordancs with this Section 8.2(c), the indermnified paity may continus to defend the
Liahility Claim. The indenmifying party or the indemnlfied party, 2s the case may be,
shall have the right to participate in {but ool control), at its own expense, the defenze of
any Third Party Claim which the other is defending as provided in this Agrecment,
The indemoifying pasty, if it has assumed the defense of any Third Party Claim as
provided in this Agteement, shall not, without the prior written cansent of the
Indemnified Party, consent (o a settlement of, or the entry of any judgment atising
from, any such Liabilily Claim. The inderunified party shall not settle any Third Party
Claim, without the prior written consent of the indemnifying party, which consent shall
not be unressonably withheld,

(4) Aftor any fina] decision, judgment or sward shall have bern rendered by
a Gavernmental Agency ‘'of competent jurisdiction and the expitation of the time in
which to sppesl therefrom, or a setilement shall have been congummated, or the
indemuified party and tho indemnifying party shall have rrived at & mutually binding
sgreement, in each case with réspect to an Third Parly Claim hereunder, the
inderanified party shall forward to the indemnifying purty notice of any sums due and
owiog by the indemnifying party pursuant to this Agrecment with respest to such

- fme
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matter and the indemnifving party shall pay all of such remaining sums zo due and
awing to the indomnified party.

9.4 Limitgtiog on Indempifivation,

{2} Anyhing in thls Agreoment to the confraty notwithstanding, the Transferor
will not have any ligbility referred to in SecHon 9.2(a) of this Agreement until the
spgregata smount of all such Losses sustuined by the ‘[ransferee excecds fifty thousand
doliars { $50,000), st which point the Transferor shail be ligble for all such Losses which
exceerd such amount. Notwithstending the foregoing, the maxinmom aggregste amount as
indemnitying party may be called upon to indernnify the indemnities for as a result of
Losscs arising from any breach of ar inaccuracy jn any of the representations and
warenties contained in this Agreement will be equal to seven million five bundred
thousand dotlars (87,500,000) except where thoac Eosscs ariso from fraud,
misrepresertation that is attibuteble to neglect, carelossness or willful default or
intatitional breaches of representations or warrenties in which case Lhe obligation of ihe
Transferor to indemuify is valimited,

(b) Excusive Remcdy. The parties acknowledge and agrec thai the
indemmities set forth in this Asticle 8 shall be the sole and exclusive remedy for breach,
default, inaccutacy or failure of any of the warranties, representations, conditions,
covenants of agreements contained in this Agrecrnent and {n any certificates or
documents delivered pursuant herete, except in tho case of judicially determined fraug,
intentional or willful misrepresentation or breach.

9.5 Certuin Limitations, Notwithsianding any provision of this Agrosment to the

contrary:

(s} 1o claim for indemnification by tho Parliss herelo may be made to the
extent that the Losses claihed have beea reimburscd throuph ipsurance o the
indemnified party or, if the indemified party is the Transferee, to the Company; and

(b) the anount of any of the losses shall be caleulated taking into accoun any
off-seiting tax benefits or any 1ax detfuctions that may be availoble to the indemnified
party or, if the indemnified party is the Transferes, to the Compnny(whether taken in
such yonr or available for mbssquent perods). ’

. ARTICLE 19 TERMINATION

100 Tenmination. This Agrcement raay be terminated at any bme prior to the

Closing;

6219548

(a) by the written mutual consent of the Transfesor and the Transferce;
{b) upon written notice by any pedy hereto, if (i) any court of competant

jurisdiction or any other Governinental Agency shall have issued a Judgment or taken
any other action restraining, enjoining or othorwise prohibiting the transaclions

B ike
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conlemplated by this Agreement and (i) such Judgment or other aclion shall have
become final end nonappenlable;

{¢) upon written notice by the Tramsfecor, if {)all conditions 10 the
obligations of the Transferce lo copsunvnate the transactions contemplated hereby shall
have been satisfied {or would have been satisfied pbsent the Transferee’s breach in
performing jts obligations herennder) and (ii) he Transferce is in material breach of
any of ils repregentations, warranties, covenanly or agreemnents hereunder (which
breach contimies unremedied by Transferee for ten (10) days after wriiten notice
thereof 1o Transforee provided, however, that (i) in order for the Transferors to seek
termination of this Agreement pursuant to this Section 10.1(e), the Transferor must not
be in breach in any material rospect of its respective representations, waranties,
covenants or agrecments contained in this Agresment;

(d) upon written notice by the Transforeo, if (iyall conditions to the
obligations of the Transferors to consummate the transactions contemplated horeby
shell have been satisfied (or would have been satisfled abaent the Transferor's breach in
performing its obligations hereunder) snd (li) the Transferor is in matesial breach of
ny of ity representations, warranties, covenants or agrecements hereunder (which
breach continnes unremedi=d by Transferor for ten (10} days after written notice
thereof to Transferor provided, however, that () in order for the Transferee to seek
Ilermination of this Agreement pacsuant to this Section 10.1(d), the Transferee must not
be in breach in any muaicral respect of its respective representations, warranties,
covenants or agroetnents contained in this Agreement;

event, change, ocourrence or circumstanoe that, individually or in the agpregale with
any such events, changes, occlrrenoes of circumstances has had a material adverge
<ffect; or

: {¢) by writlen potice from Transferee to Trapsferor that there has been an

(D by oither pasty if Closing hes not pecurred by July 1, 2008,

In the event that this Agrostnent is terminated pursuant hereto this Apreement shall
thezeafler become void and of no further ¢ffoct, and no party shall have any Jibiljty to any other
panty hereto. In addition, in the event that this Agreement is terminated for eny reason ether than
8 termination validly effecied pursuant lo paragraph (d) of this Section 10.1, or for froud,
intentional or willful misrepresentation or beeach of the Transferor the Deposit shal) remain the
sole and sbsolute property of ‘Transferor.

102 Other Agreements: Materjal To Bo Returned,

(a) In tho evont that Lhis Agreament {5 terminated pursuent to Section 10,1 by
the Teansferor, the Transleree, or both, written ootice thereaf shal) forthwith be given
lo each other party hereto and this Agresment shall lerminate, and the transfuer of the
_?harc; hereunder shall be abondoned, withowt further aclion of Transferors or

tansferes.

s T
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{b) Purthemmare, in the event that this Agreement is vplidly taminsted
pursuant to Section 10.1:

@) ‘The Trensferee sball vetum afl documents snd other matecial
reseived from the Transferor, their Affilintes or any of their respective
Reprasentatives relating to the Company or the transactions contemplatad by this
Agreement and the Related Documents, whether gbtained hotore or after the
execation of this Agreement, 10 the Transferor, and

(ii). The Transforee sgnocs that nll confidential information reccived by
the Transfereo or their Affiliates or their Representstives with respeot o either of
tbe Transferors, the Company or this Agreement ot any of fhe Related
Documents or the trangactions cortemplated hereby or thereby shall be treated in
aceordance with the Confidentiality Agreement, which shall remain in full force
and effect notwithsianding the toxmination of this Agreement, in sccordance
with Section 8.8.

103 Effect of Termipatiop. In the event that this Agresment shall be validly
terminated pursuant lo Soction 10.1 hereof, all obligafions of the parties fiereto under this
Agreement shall terminate and become void and of no further cffoct and there shall be no
liability of any party hersto to any other party oxcept sud such termination shall be withoul
llability to Transferee or Transferor; provided, however, that the obligations of the parties sel
forth in Section 8.8 and this Scction 10.3 and in Artlcle 10 hersof shall survive any snch
temmination and shall be enforceable hercunder; nad nothing in this Section 10.3 shall rclieve
Transforee or Transfcror of any lability for a breach of his A greement prior to the effective date

of such termination. . .
ARTICLE 11 MISCELLANEQUS - O

1.1 Complete Agrecrnent. This Agreement snd the Schedules and Exhibits attached
hereto and therelo shall constituie the entire agreement botween the partics hereto with respect w

the gubject matter heroof and thoreof and shall supersedo oll previous negotiations, coramitments
and wrifings with respect 1o such subject matter.

1.2 Wsiver, Digcharge,_efe. Thie Agreement may not be released, discharged,
sbandoned, waived, changed or modified in uny manner, sxcept by an instrurnent in wiiting
signed on behalf of each of the parties hereto by their duly suthorized representatives, The failure
of ony party hereto to cenforco at any limo any of the provisions of this Agrocment shal) in no
way be construed to be a waiver of uny such provision, nor in any way be constrisg to affect the
validity of this Agrecment or any part thereof or the right of any party thereafter lo enforce each
and cvery such provision, No waiver of any breach of this Agreemoent shall be held 1o be &
waiver of any othor or subsequont breach.

113  Fees and Bxponses. Excepl as otherwise expressly provided in this Agresment,
Transferors shall pay all of the feex and expenses {nousved by the Transferors and tie Trapsferee
shall pay all of the fees and expenses incwred by the Transferee, in connection with this
Agreement, the Related Dociments and the transsetions contemplated hereby and thereby.

- e
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114 Amendmenls No amendment fo thie Agreement shall be efective wnless i
shall be in writing signed by each parly hersto,

11.5-  Nobces. All notices, requests, consents and demands to ar upon the respective
pasticy hereto shall be in writing, and, unlcss otherwise oxpressly provided herein, shall be
deemed 10 have been duly given or made (a) if delivered by hand (including by overpight
courier), when delivered, (b)on the day afer delivery to a nationaily recognized ovemight
carrier scrvice if sent by overnight delivery for next moming delivery, and (¢} in the case of
facsimile transmission, vpon receipt of a legbile copy. o each oame: (%) if delivery is not mede
during nonnal business bours at the place of receipt, receipl and dus nolice under this Agreemnent
shall be duemed to have been made on the immédiately following Business Day, and (y) notice
shall be aent to the addross of the party 1o be notified, as follows, or to such other address as may
be hereafter designated by the respective parties hercto in accordance with thesa natice
provisions:

Ifto the Traasferee, (o

QResorts Ino.

c/e Arxiel Quires

¥11 North Bast 1st Street
4% Ploor

Miami, FL 33131

vrith a copy to:

O Fraderick M. Burgess, Bsquie
: The Burgess Law Finm, F.A
2683 Brecutive Park Drive, Suite 5
Weston, FL 33331
{954) 727-2590
(%54)727-0303 fox
fourgess@burgesslawfirm.com

If to the Transferor, to:

Les Stations de o Vallée de Ssint-Savveur Ine.
350 rue St-Denis

Saint-Sguveur, QC

JOR 1IR3

(450) 227-4671

(450) 227-2067 fax

Altention : Louis Hébert and Louis Dufour

iR
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with a copy to:

Spiegel Schmer Inc.

Suite 1203, Place Ville Manie
Montresl, QC HIB 2G2
(514) 875-2100

{514) 875-8237 fux

Adftention: Me Alorymn Gillelt

1.6  Venus, Any sction or proceeding socking 10 enforce sny provision of, or based
on any right arising out of, this Agrecment wmay be brought against any of the parties in the
ogurts of the State of Vermont, County of Oxleans, or, if it has or cen acquire jurisdiction, in the
United States District Court for the District of Vermont, and each of the paniies consents w (he
jurisdiction of such courts (and of the appropriste appellate courts) in any sugh oction or
proceeding and waives eny objection to venue laid therein. Process in any action or proceeding
referred to in the preceding sentence may be served on any parly anywhere in the world.

11.7  Attorpcys Fees, In the event of any legal action or proceeding between the
Parties, the prevailing party in such action or proceeding shall be entitled to teimbursement of
rcasonable attorneys' fees and expenses from the other party,

11.8 GOVERNING LAW: WAIVER QF JURY TRIAL.

(A) THIS AGREEMBNT SHALL BE GOVERNED BY AND CONSTRUED
IN ACCORDANCE WITH THE LAWS OF THE STATE OF VERMONT WITHOUT P
REGARD TG CONTLICT OF LAW PRINCIPLES THEREOF. ' )

(B) DACH PARTY WAIVES, TO THE FULLEST EXTENT PERMITTED
BY ANY APPLICABLE LEGAL REQUIREMENT, ANY RIGHT IT MAY HAVE TO A
TRIAL BY JURY IN RESPECT OF ANY ACTION, SUIT OR PROCEBEDING BETWEEN
THE PARTIES TO THIS AGREEMENT ARISING OUT OF OR KELATING TO THIS
AGREEMENT. :

119 Headinps. The descriptive beadings of the several Articles and Sections of this
Agreement are inserted for convenience onlly and 8o not congtitute a part of this Agreement.

1,10 nierproiation. Al pronouns and any veriations thercof refer to the masculing,
fominine or neuter, singular or ploral, 93 the context may require, All termp defined in this
Apreament in one form have conrelative meanings when uscd hercin in any other form. Any
capitalized terms vsed jn any Schedule or Bxhibit tut not atherwise defined therein, shall have
the mesning as defined in this Agreament. When 1 referenoe {s made in this Agrecment to o
Section, Article, Exhibit or Schedule, such reforence shall be 1o o Scction or Article of, or an
Exhibit or Schedule 1o, this Agreement unless otherwise indicated. For all purposes hereof, the
terms “include”, “includes™ and “Including” shall be deemed to be followed by the words
“without limifation”,

- A
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it.11  Exhibits and Schedples. The Exhibits and Schedulos are a pant of this
Agreement g if fully set forth herein, Matters ceflected on any Schedule ere not necessarily
limited to malters requited by this Agreoment 10 be reflected thorsin end the inclusion of such
rmatiers shall not be deeraed an admission that such matrs were roguired 10 be reflected on such
Schedulcs. Such additional mattets sre set forth for informational purposes only and do not
necesspily includo othur matlers of  sizilar nature,

1112 Succesvors snd Assisnment. This Agreement atd all of the provisions hereof
shall bo binding upon and inure to the benefil of the partics hereto and their respective successors
and permitted mssigns. Neither this Agreement nar any of the rights, interests or oblgations
hereunder shall be assigned by any of the Transforors exzept with the prior written consent of the
Trunsforee or by operation of law, Notwithstanding uny other provision conteined herein,
Transteree may assign its vighta (in whole or in part) under this Agroement to any porty in its
sole diserstion.

1113  Remedies. Except as otherwise provided herein, any and all remedies hersin
expreasly conferred upon & party shall be decmed cumulative with and not cxclusive of any other
remedy conferred herchy, or by law or equity upon such party, and the exerciso hy a party of any
one remedy shall not preciude the exercise of any othar ramedy.

11.14  Third Pmtics. Except as provided in Sections 8.2 and 8.3, nothing her¢in
expressed of implled is intended or shall be construed to confer upon or five any Peraon, other
then the parties heretn snd their successors and permilted assigns, any rights or remedios undor
ar by reason of this Agreament,

) 1115 Timo i3 of the Essence. Time is of the cssance with rogard 1o all dates and time
O periods st forth or reforred to jn this Agreement.
) 116 Curreney. All dollar amounts refurred to in this Agreement are in United States
Dollars.

11.17  Severabilily. If any provision of this Agreement shal] be declared by any courl
of competent jurisdiction to be invalid, illegal or unenforcesble in any respuct, the other
pravisions shall not be affected by such invalidity, illegality or uncoforeeability, but shall remain
in full forca and offect,

1118 Coup R This Agrcoment may be oxecuted 1 one or more
counterpant, all of which ehall be considered one and the same instrument and each of which
shall bo deemed an priginal. This Agreement shall become effective when each party hereto
shall have rcocived counterparts hereof signed by all of the other patties huseto,

GITD54-8
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IN WITNESS WHEREOF, each of the parties hereto has cauced this Agreement to be
axocutod by its duly authorized representatives as of the day and year first above wriiten.
Transferor:

LES STATIONS DE LA VALLEE DE
SAINT SAUVEUR INC.

A

/LouiE Hebert

Per :&{m P\ ~}>

Transferee:

QRESORTS, -

Aﬁ{(y\ﬁh‘p{ndmt

Per:

622954-8

O

©
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Exhibits aud Schedulox
Exbibit A
Transforor Disclosura Schodule

Each itemn referved to in any of the attached Schedules shall be deemed to be disclosed, wherever
xelevant, for tho purposes of each other Schedule required to be fumnished pursuant to the Stoak
Transfer Agreowent, mutarls mntandiy,

Unless otherwise indicated, afl capitelized terms nsed berelo shall have the raspective meanings
sscribed thereta in tho Stock Trangfar Agreemont. *

It 13 ynderstood that the Schedules anoexed hereto are incompiete and currently in dragt form but
Wwill be corapleted with the assistance of Bifl Stenger prior ta Closing,

LFFE AL ]
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SCHEDULE

22  JANUARY 27, 2008 BALANCE SHERT

3.1  SUBSIDIARIES

33  CONTRACTUAL DEFAULTS

34 GOVERNMENTAL AUTHORIZATION OR CONSENT

37 ADVERSE BFPECTS

3.10(0) LEGAL REQUIREMENTS:

3.10(b) COMPANY FERMITS:

F.24

3.10(c) ?O’HFIC;&'I’ION AND/OR TRANBFER APPLICATIONS OF LICENSBES AND / UR

3.0
11
3.12
313
314
3.15

LEGAL REQUIREMENTS
LITIQATION:

APPROVALS:

LABOR MATTERE:
BMPLOYEE BENBFIT PLANS:
LIST OF ASSETS:

3.16{a) OWNED PROPBRTY:

3.16(b) LEASED REAL PROPERTY:

3.17(k) PERMITTED LIBNS:

3.17(4) SPACE LEASES:

3.17{¢) RIGHTS CONCERNING REAL ESTATE

318
319
3.20
32l
3n

Glipses

TAX MATTERS:
UNDISCLOSED LIABILITIBS:

TITLE AND SURRICIENCY OF ASSETS:

INTRLLECYUAL PROPERTY:
MATERIAL CONTRACTS:
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323 ENVIRONMENTAL MATTERS:;

324 INSURANCE:

326 ACCOUNTS AND NOTES RECEIVABLE AND PAYABLE:

3.27 RELATED PARTY TRANSACTIONS:

3.28(a) CERTAIN SKI-RELATED REFRESENTATIONS:

3.28(b) 1IST OF SKI PASSES WITH DURATION GREATER THAN ONE YEAR:
3.29 (/) TRAM AND SKILIFT INCIDENTS

3.29(b) TRAMAND SKI LIFT DEFRCTS

B.6 TRADE NAMES AND LOGOS

GALRINS
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MEMORANDUM OF AGREEMENT ENTERED INTO IN THE CITY AND DISTRICT OF
MONTREAL, AS OF THE 20th DAY OF JUNE, 2008

BY AND BETWEEN: QRESORTS INC.,, a  Delaware
corporation, herein represented by Ariel
Quiros, its duly authorized representative
as he so declares (hereinafter referred to
as “QResorts");

AND: JAY PEAK, INC., a Vermont corporation,
herein represented by Willlam Stenger, its
duly authorized representative as he so
declares (hereinafter referred to as "Jay
Peak”);

AND: LES STATIONS DE LA VALLEE DE
SAINT-SAUVEUR INC., a Québec
corporation, herein represented by Louis
Dufour and Louis P. Hébert, its duly
authorized representatives, as they so
declare (hereinafter referred to as
“SSVR").

WHEREAS QResorts and SSVR entered into a Stock Transfer Agreement on May 30,
2008, pursuant to which SSVR has agreed to sell all the issued and outstanding shares In
the capital stock of its subsidiary, Jay Peak, to QResorts (the "Transfer Agreement”);

WHEREAS pursuant to the Transfer Agreement, SSVR, immediately prior to the closing
of the purchase and sale of the shares of Jay Peak, will transfer to Jay Peak, substantially
all of the assets owned by SSVR which relate fo the Jay Peak Ski Resort (the “Asset
Transfer");

WHEREAS Jay Psak owns all of the Issued and outstanding shares In the capital stock of

Jay Peak Management Inc., a corporation created to be the general partner of limited -
partnerships created and to be created for the purpose of seeking Investment by foreign ‘&
investors pursuant to the EB-5 program under the U.S. Immigration and Nationality Act; /

WHEREAS the EB-5 Project at the Jay Peak Resort currently consists of two projects,
namely, the development and construction of a new hotel at the Jay Peak Resort
("Phase I') and additional real estate development and business activities which wil
include the acquisition of real estate, construction of a six-floor building, erecting a two-
floor administrative office and a grocery and deli building, erecting a golf club house, an
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MEMORANDUM OF AGREEMENT ENTERED INTO IN THE CITY AND DISTRICT OF
MONTREAL, AS OF THE 20th DAY OF JUNE, 2008

BY AND BETWEEN: QRESORTS INC., a Delaware
corporation, herein represented by Ariel

Quiros, its duly authorized representative

as he so daclares {hereinafter refemrad to

as “QResorts");

AND: JAY PEAK, INC., a Vermont cofporation,
herein representad by William Stenger, its
duly authorized representative as he so
declares (hereinafter referred to as “Jay
Peak’),

AND: LES STATIONS DE LA VALLEE DE
SAINT-SAUVEUR INC.. a Québec
corporation, herein represented by Louis
Dufour and Louis P. Haber, its duly
authorized representatives, as they 80
declare  (hereinafter refered to as
"SSVR").

WHEREAS QResorts and SSVR entered into a Stock Transfer Agreemant on May 30,
2008, pursuant to which SSVR has agreed to seil all tha jssued and outstanding shares in
the capital stock of its subsidiary, Jay Peak, to QResorts (the “Transfer Agreement’);

WHEREAS pursuant to the Transfer Agreement, SSVR, immediately prior to the closing
of the purchase and sale of the shares of Jay Peak, will transfer 1o Jay Peak, substantially
all of the assets ownad by SSVR which relate to the Jay Pesk Ski Reson (the “Asset

Transfer"),

WHEREAS Jay Peak owns all of the issued and outstanding shares in the capital stock of
Jay Peak Management in¢c., @ carporetion created to be the general partnes of limited
partnerships created and to be created for the purpase of seeking investment by foreign
invastors pursuant to the EB-5 program under the U.S. immigration and Nationality Act;

WHEREAS the EB-S Project at the Jay Peak Resort currently consists of two projects,
namely, the development snd construction of a new hotel at the Jay Peak Resort
(‘Phase I") and additional real estate development and business activities which will
include the acquisition of real estate, construction of a six-fioor building, arecting a two-
ficor administrative office and a grocery and deli bullding, erecting 8 goif club houss, an
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indoor ice arena, bowling centre and an indoor water park, the creation of a condominium
regime and related activities (“Phase II");

WHEREAS Jay Peak Hotel Sultes L.P. was created and organized for the purposes of
attracting foreign investors and completing Phase | and it is QResorts' intention to
complete Phase [;

WHEREAS investors have Invested in Phase | and have been accepted as limited
partners of Jay Peak Hotel Suites L.P.;

WHEREAS it is QResorts' intention to create Jay Peak Hotel Sultes Phase Il L.P., in
order to seek foreign Investments and to complete Phase |, although no Investments in
Phase Il have been made or accepted as of the date hereof;

WHEREAS in connection with the sale of the shares of Jay Peak to QResorts, SSVR
wished to be released from any and all obligations pertaining to the EB-5 Project;

WHEREAS QResorts and Jay Peak have indicated that they do not wish to attempt to
obtain such releases from each of the investors in Phase |;

WHEREAS it was therefore agreed, pursuant to Section 8.7 of the Transfer Agreement,
that the Purchaser and Jay Peak would indemnify and hold harmless SSVR and certain
other parties from any and all obligations of any nature whatsoever pertaining to the EB-5
Project.

NOW, THEREFORE, THE PARTIES WISH TO CONFIRM THE TERMS AND
CONDITIONS OF SUCH INDEMNIFICATION.

1. The preamble shall form an Integral part hereof.

2. Any and all capltalized terms used in this Agreement shall have the respective
meanings ascribed thereto In the Transfer Agreement, unless otherwise indicated.

3. QResorts and Jay Peak hereby jointly undertake and agree to hold harmless and
indemnify SSVR, Its shareholders, directors, offlcers, Afflliates, agents and oQ
representatives, as of and from the date hereof, from (i) any and all obligations of
any nature whatsoever, however and whenever arising, in connection with or /
pursuant to £B-5 Project or any aspect thereof; (i) any and all other matters related
to the EB-5 Project including, without limitation, SSVR's ceasing to participate in the
EB-5 Project as of and from the date hereof; and (ill) any and all claims, actions or
proceedings made or taken by any of the investors in the EB-5 Project,
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indoor ice arena, bowling centre and an indoor water park, the creation of 8 condominium
ragime and related activities ("Phase II");

WHEREAS Jay Peak Hotel Suites L.P. was created and organized for the purpases of
attracting foreign investors and completing Phase 1 and it is QRasorts’ intantion to

complate Phase |

WHEREAS investors have invested in Phase | and have been accepted as {imited
partners of Jay Peak Hotel Suites L.P.;

WHEREAS It Is QResoris' intention to create Jay Peak Hotel Sulles Phase Il LP., in
order to seek foreign inveatments and to complete Phase H, although no investments in

Phass |l have been made or accepted as of the date hereof;

WHEREAS in connection with the sale of the shares of Jay Peak 1o QRssorts, 85VR
wished to be released from any and all obligations pertaining to the EB-5 Project;

WHEREAS CQRasorts and Jay Peak have indicated that they do not wish to attempt to
obtain such releases from sach of the investors in Phase |;

WHEREAS it was therefore agreed, pursuant to Saction 8.7 of the Transfer Agreament,
that the Purchaser and Jay Peak would indemnify and hold harmiess SSVR and certain
other parties from any and all obligations of any nature whatsoever pertaining to the EB-5

Project.

NOW, THEREFORE, THE PARTIES WISH TO CONFIRM THE TERMS AND
CONDITIONS OF SUCH INDEMNIFICATION.

1. The preamble shall form an integral part hereof.

2.  Any and all capitalized terma used in this Agresment shall have the respective
meanings ascribed therato in the Transfer Agreement, unless otherwise indicated.

9 QResorts and Jay Peak hereby jointly underake and agree to hold harmless and
indemnify SSVR, its sharehalders, directors, officers, Affiiates, agents and
representatives, as of and from the date hereof, from (i} any and ali obligations of
any nature whatsoever, however and whenever arising. in connection with or
pursuant to EB-6 Project or any aspect thereof; (i) any and all other matters related
1o the EB-5 Project Including, without limitation, SSVR'’s ceasing to participate in the
EB-5 Project as of and from the date hereof; and (iil) any and all claims, actions or
proceedings made or taken by any of the investors in the EB-5 Project.

#
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4. it Is acknowledged and agreed that all obligations of SSVR pertaining to the EB-5
Project were wholly satisfied upon the transfer to Jay Peak, as part of the Asset
Transfer, of the real estate at the Resort described as the “Land” in the Offering
Memorandum pertaining to Phase | dated December 22, 2006.

5, For greater certainty, without in any way limiting the generality of the Section 3 of
this Agreement, it is acknowledged and agreed that any responsibillty or obligation
created, directly or indirectly, In the Offering Memorandum pertaining to Phase |
dated December 22, 20086, or in the Offering Memorandum pertaining to Phase I
dated March 31, 2008, or in any and all documents or agreements relating thereto
or created In support thereof, whether or not ever executed, is hereby jointly
assumed by Jay Peak and QResorts to the complete exoneration of SSVR.

6. QResorts and Jay Peak shall jointly assume the defense of SSVR and the other
parties belng indemnified hereunder, in any claim, action or law suit made, taken or
instituted by any of the investors or any other party whatsoever in connection with
the EB-5 Project, the whole at the cost of QResort and Jay Peak, and shall jointly be
solely responsible and liable for the payment of any such claims or settlement
thereof.

7. This Agreement and all the provislons hereof shall be binding upon and enure to the
benefit of the partles hereto and their respective successors and permitted assigns,

8. Naither this Agreement nor any of the rights, Interests or obligations hereunder shall
be assigned by QResorts or Jay Peak, except with the prior written consent of
SSVR or by operation of law.

9. Nothing herein expressed or implied is intended or shail be construed to confer
upon or glve any Person, other than the parties hereto and their successors and
permitted assigns, any rights or remedies under or by reasan of this Agreement.

10. This Agreement and the obligations of the parties hereunder may not be released,
discharged, abandoned, waived, changed or medlfied in any manner, except by an
instrument in writing signed on behaif of each of the parties hereto by their duly
authorized representatives. The fallure of any party hereto to enforce at any time
any of the provislons of this Agresment shall In no way be construed to be a waiver
of any such provision, nor in any way be construed to affect the validity of this
Agreement or any part thereof or the right of any party thereafter to enforce each

™~

and every such provision. No waiver of any breach of this Agreement shall be held
to be a waliver of any other or subsequent breach.
11. No amendment to this Agreement shall be effective unless It shall be in writing

signed by each party hereto.
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4. it s acknowladged and agreed thal all obligations of SSVR pertaining to the EB-5
Project were wholly satisfied upon the transfer o Jay Peak, as part of the Assat
Transfer, of the real estate at the Resoit described as the “Land” in the Offering

mMemorandum pertaining to Phase | daled December 22, 2008.

5. For greater certainty, without in any way limiting the generality of the Section 3 of
this Agreement, & I8 acknowledged and agreed that any responsibility of obligation
created, directly or indirectly, in the Offering Memorandum pertaining 1o Phase |

dated December 22, 2008, or in the Offering Mamorandum pertaining (o Phase Ii
dated March 31, 2008, or In any and all documents of agreements retating thereto
or created in support thereof, whether or not ever executad, is hereby Jjointly
assumed by Jay Peak and QResorts to the complete exaneration of SSVR.

8. QResorts and Jay Peak shall jointly 8ssums the defense of SSVR and the other
parties being indemnified heraunder, in any claim, aclion or law suit mada, taken or
Instituted by any of the investara or any other party whatsoever in connection with

the EB-5 Project, the whale at the cost of QResort and Jay peak, and shall jointly be
solely responsible and liable for the payment of any such claims or setllement

thereof.

7. This Agreement and all the provisions hereof shall be binding upon and enure to the
benefit of the parties hereto and their respective successars and permitted assigns.

8. Neither this Agresment nor any of the rights, interests or obligations hereunder shall
be sssigned by QResoris or Jay Peak, except with the prior written consent of

SSVR or by operation of law.

g. Nothing herein expressed of implied is intended or shall be construed to confef
upon or give any Person, other than the parties hereto and their guccessors and
permittad assigns, any rights or remedies under or by reason of this Agresment.

10. This Agreement and the obligations of the parties heraunder may not be released.
discharged, abandoned, waived, changed or madifiad in any manner, excapt by an
instrument in writing signed on behalf of each of the parties hereto by their duly

authorized representatives. The failure of any party hereto to enforce at any time
any of the provisions of this Agreement shall in no way be congtrued to be a waiver
of any such provision, nor in any way be construed to affect the validity of this
Agreement or any part therecf or the right of any parly thereafter to enforce each
and every such provision. No walver of any breach of this Agreement shall be held
to be a waiver of any other or subsequent breach.

11. No amendment to this Agreement shall be effective uniess it shall be in writing
signed by each party hereto.
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12. All notlces, requests, consents and demands to or upon the respective parties
hersto shall be In writing, and, unless otherwise expressly provided hereln, shall be
deemed to have been duly given or made (a) if delivered by hand (including by
overnight courier), when delivered, (b) on the day after deiivety to a nationally
recognized overnight carrier service if sent by overnight delivery for next morning
delivery, and (c) in the case of facsimile transmission, upon receipt of a legible copy.
In each case: (x) if delivery Is not made during normal business hours at the place
of receipt, receipt and due notice under this Agreement shall be deemed to have
been made on the immediately following Business Day, and (y) notice shall be sent
to the address of the party to be notified, as follows, or to such other address as
may be hereafter designated by the respective partles hereto In accordance with
these notice provisions:

if to QResorts, to:

QResorts Inc.
¢/o Arlel Quiros
111 North East 1st Street

4" Floor

Miami, FL 33131 Ap
If to Jay Peak, Inc., to: /
Jay Peak, Inc.

Route 242

Jay, Vermont 05859

Attention: Bill Stenger
with a copy, in either case, to:

Frederick M. Burgess, Esquire

The Burgess Law Firm, P.A

2685 Executive Park Drive, Suite &
Weston, FL 33331

(954) 727-2590

(954) 727-0303 fax
fburgess@burgesslawfirm.com
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4.

12. Al notices, requests, consants and demands to or upon the respective parties
hereto shall ba in writing, and, unless otherwise expressly provided herein, shall be
deemed to have been duly given or made (a) if delivered by hand (including by
overnight courier), when delivered, (b) on the day after delivery to a nationally
recognized ovemnight carrier service If sent by cvemight delivery for next morning
delivery, and (c) in the case af facsimile transmission, upon receipt of a legible copy.
in each case: (x) If delivery is not made during normal business hours at the place
of recelpt, receipt and dus notice undar this Agreement shall be deamed 1o have
been made on the immediatsly following Business Day, and (y) notice shall be sent
to the address of the party to be notified, as follows, or to such other address as
may be hereafter designated by the respeclive parties hereto in accordance with

these notica provisions:

if to QResorts, to:

QResorts Inc.

c/o Ariel Quiros

111 North East 1st Street
4™ Floor

Miaml, FL 33131

If to Jay Peak, Inc., to:

Jay Peak, Inc.
Route 242
Jay, Vermont 05659

Aftention: Bill Stenger
with a copy. in either case, to:

Frederick M. Burgess, Esquire

The Burgess Law Firm, P.A

2685 Executive Park Drive, Suite 5
Weston, FL. 33331

(954) 727-2590

(954) 727-0303 fax
fhurgess@burgessiawfirm.com
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Ifto SSVR, to:

Les Stations de la Vallée de Saint-Sauveur Inc.
350 rue St-Denis

Saint-Sauveur, QC

JOR 1R3

(450) 227-4671

(450) 227-2067 fax

Attention ; Louis Hébert and Louis Dufour

with a copy to:

Spiegel Sohmer Inc.

Sulte 1203, Place Ville Marie
Montreal, QC H3B 2G2
(514) 875-2100

(514) 875-8237 fax

Attention: Me Alwynn Gillett

13. This agreement shall be governed by and construed in accordance with the laws of
the State of Vermont without regard to confiict of law principles thereof.

14, Each parly walves, to the fullest extent parmitted by any applicable legal
requirement, any right It may have to a trial by jury in respect of any action, suit or
proceeding between the parties to this agreement arising out of or relating to this
agreement.

15. Any action or proceeding seeking to enforce any provision of, or based on any right
arising out of, this Agreement may be brought against any of the partles in the
courts of the State of Vermont, County of Orleans, or, if it has or can acquire
jurisdiction, in the United States District Court for the District of Vermont, and each
of the parties consents to the jurisdiction of such courts (and of the appropriate
appellate courts) In any such action or proceeding and waives any objection to
venue laid therein. Process in any action or proceeding referred to in the preceding
sentence may be served on any party anywhere in the world.

16. In the event of any legal action or proceeding between the parties hereto, the
prevailing party In such action or proceeding shall be entitled to reimbursement of
reasonable attorneys' fees and expenses from the other party.
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If to SSVR, to:

Les Stations de ia Vallée de Saint-Sauveur Inc.
350 rue St-Denis

Saint-Sauveur, QC

JOR 1R3

{450) 227-4871

(450) 227-2087 fax

Attention : Louis Hébert and Louis Dufour

with a copy to:

Splegel Sohmer Inc.

Suite 1203, Place Ville Marie
Montreal, QC H3B 262
(514) 875-2100

(514) 875-8237 fax

Attention: Me Alwynn Gillett

13. This agreement shall be governed by and construad in accordance with the laws of
the State of Vermont without regard to conflict of law principles thereof.

14. Each parly waives, to the fullest extent permitted by any applicable legal
requirement, any right it may have to a trial by jury in respect of any action, suit or
proceeding between the parties to this agrearnent grising out of or relating (o this

agreement.

15. Any aclion or proceeding sesking to enforca any provision of, or based on any right
arising out of, this Agreement may be brought against any of the parties in the
courts of the State of Vermont, County of Orleans, or, If it has or can acquire
jurisdiction, in the United States District Court for the District of Vermont, and sach
of the parties consents to the jurisdiction of such courts (and of the appropriate
appellate couris) in any such action or proceeding and walves any objaction to
venue laid thereln. Process in any action or proceeding referred to in the preceding
sentence may De sorved on any party anywhere in the world.

16. In the event of any legal action of proceeding between the parties hereto, the
prevalling party in such action or proceeding shall be entitied to reimbursament of
reasonable attomeys' fees and expenses from the other parnty.

pe
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N WITNESS WHEREOGF. sach of the parties hereto has caused this Agreemant to be
avecuted by its duly auth_orized represeniatives as of the day and year first above

%

Ariel Quiros

JAY PEAK INC.

Pe

r
Wwiliam Stenger

LES STATIONS DE LA VALLEE
DE SAINT-SAUVEUR INC.

Per:
Louls Dufaur

Per:
Louis P. Hébent
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IN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to be
executed by its duly authorized representatives as of the day and year first above
written.

QRESORTS INC,,

Per:

Ariel Quiros

Per:

LES STATIONS DE LA VALLEE
DE SAINT-SAUVEUR INC.

Per:

Louis Dufour

Per:

Louis P. Hébert

{ 'd 186y N jaosay yeagher  Wg00:4 8007 ‘€T ver
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IN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to be
executed by its duly authorized representatives as of the day and year first above
written.

QRESORTS INC.,

Per:

Ariel Quiros

JAY PEAK INC.

Per:

William Stenger

LES STATIONS DE LA VALLEE
DE SAINT. EUR INC.

Per:

V2RI

hl

Per:

L fuis P. Hébert



