
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

SECURITIES AND EXCHANGE COMMISSION,    

Plaintiff, 
v.     

ARIEL QUIROS,      Case No.: 16-cv-21301-GAYLES 
WILLIAM STENGER, 
JAY PEAK, INC., 
Q RESORTS, INC., 
JAY PEAK HOTEL SUITES L.P., 
JAY PEAK HOTEL SUITES PHASE II. L.P., 
JAY PEAK MANAGEMENT, INC., 
JAY PEAK PENTHOUSE SUITES, L.P., 
JAY PEAK GP SERVICES, INC., 
JAY PEAK GOLF AND MOUNTAIN SUITES L.P., 
JAY PEAK GP SERVICES GOLF, INC., 
JAY PEAK LODGE AND TOWNHOUSES L.P., 
JAY PEAK GP SERVICES LODGE, INC., 
JAY PEAK HOTEL SUITES STATESIDE L.P., 
JAY PEAK GP SERVICES STATESIDE, INC., 
JAY PEAK BIOMEDICAL RESEARCH PARK L.P., 
ANC BIO VERMONT GP SERVICES, LLC, 

Defendants, 

JAY CONSTRUCTION MANAGEMENT, INC., 
GSI OF DATE COUNTY, INC., 
NORTH EAST CONTRACT SERVICES, INC., 
Q BURKE MOUNTAIN RESORT, LLC, 

Relief Defendants, and 

Q BURKE MOUNTAIN RESORT, HOTEL AND 
CONFERENCE CENTER L.P., Q BURKE MOUNTAIN  
RESORT GP SERVICES, LLC 

Additional Defendants 
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OPPOSITION OF SAINT-SAUVEUR VALLEY RESORTS, INC. TO MOTION FOR (I) 
APPROVAL OF SETTLEMENT BETWEEN RECEIVER, ARIEL QUIROS, WILLIAM 

STENGER AND IRONSHORE INDEMNITY, INC.; (II) ENTRY OF A BAR ORDER; 
AND (III) APPROVAL OF FORM, CONTENT AND MANNER OF NOTICE AND 

SETTLEMENT IN BAR ORDER 

SAINT-SAUVEUR VALLEY RESORTS, INC. (“SSVR”), by its attorneys Eiseman 

Levine Lehrhaupt & Kakoyiannis, P.C. and The Law Office of Stephen James Binhak, P.L.L.C., 

in opposition to the MOTION FOR (I) APPROVAL OF SETTLEMENT BETWEEN 

RECEIVER, ARIEL QUIROS, WILLIAM STENGER AND IRONSHORE INDEMNITY, INC.; 

(II) ENTRY OF A BAR ORDER; AND (III) APPROVAL OF FORM, CONTENT AND 

MANNER OF NOTICE AND SETTLEMENT IN BAR ORDER (the “Motion”) respectfully 

states as follows:  

1.     SSVR is a defendant in an action brought by the Receiver  pending in the United 1

States District Court for the District of Vermont.  The action is captioned Goldberg v. Saint-

Sauveur Valley Resorts, Inc., Case No. 17-cv-0006 (the “Vermont Action”).  SSVR is filing this 

objection because if the Court grants the Receiver’s Motion and enters the proposed orders, 

including the Bar Order (as hereafter defined), they could adversely affect the ability of SSVR to 

defend the Vermont Action, to assert counterclaims and request sanctions against the Receiver in 

that action, and to assert third-party claims.   

2.      Respectfully, a federal district court overseeing an equity receivership should not 

enter an order which could adversely affect the rights of parties, not personally subject to its 

jurisdiction, in an action begun by the Receiver in a different federal district court and over 

which the receivership court has no jurisdiction.  Having decided to pursue relief in a different 

 Capitalized terms not defined in the objection are as defined in the Motion.1
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and co-equal federal court, the Receiver has submitted himself to the jurisdiction of that court.  

That means that the Receiver and the entities for whom he acts are subject to counterclaims and 

third-party properly brought before that court.  He cannot at the same time use his receivership 

status as a sword and a shield.   

3.     Sections of the proposed Bar Order are simultaneously so broad and yet so vague 

that the Receiver might thereafter claim they bar SSVR’s counterclaims against him and third-

party claims against William Stenger (“Stenger”), Ariel Quiros (“Quiros”), the Receivership 

Entities and third-parties.  Given the spurious nature of the remaining claims asserted in the 

Vermont Action and the actions taken by the Receiver to date in that action, SSVR has every 

reason to believe that hidden in what purports to be a motion to approve a settlement with an 

officers’ and directors’ insurer is a mechanism intended to cripple SSVR ability to defend itself 

in the Vermont Action.  2

 SSVR’s concern that the Bar Order is a sub rosa attempt to unfairly prejudice SSVR in the 2

Vermont Action is prompted in part by the way the Receiver has gone about litigating that case.  
After SSVR moved to dismiss the original derivative complaint because on, among other 
grounds, the order appointing the Receiver barred the action, the original plaintiffs convinced the 
Receiver to intervene as an “indispensable party plaintiff.”  Upon information and belief, the 
Receiver then drafted an order for this Court (Document 42-2), which the Court signed on 
November 29, 2017 allowing the plaintiffs in the Vermont Action to “join the Receiver as an 
indispensable party plaintiff in the Vermont Action” but “absent his consent” limiting his 
involvement to “cooperating in discovery.”  Under the order, because the Receiver was only 
added as a plaintiff for discovery purposes, absent his consent, he could not be held responsible 
for fees and expenses incurred in the Vermont Action. 
 Since that order was entered, the Receiver has become fully engaged in the Vermont 
Action as the plaintiff, and Judge Reiss has found that the Receiver has in fact consented to be 
the plaintiff without qualification or limitation.  See Opinion (as hereafter defined and attached 
hereto as Exhibit B) p.24.  The Receiver’s actions suggest that he will go to significant lengths to 
try to reap the benefits of being a plaintiff in the Vermont Action while seeking immunity from 
claims properly brought before that Court by SSVR.  SSVR’s claims are described infra.
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4.     In Vermont, Judge Christina Reiss has already significantly pared down the 

Receiver’s action.  If the Vermont Action proceeds and SSVR is required to answer the 

Receiver’s Second Amended Complaint, (the “Vermont Complaint”) or perhaps a third amended 

complaint if Judge Reiss orders one, SSVR will assert counterclaims or third-party claims 

against the Receiver and the Receivership Entities arising out of pre-receivership agreements and 

common law principles.  For example, two of the Receivership Entities, Jay Peak, Inc. (“JPI”) 

and QResorts, Inc. (“QResorts”) expressly agreed to defend and indemnify SSVR against the 

very claims the Receiver is pursuing in the Vermont Action.  SSVR will also assert third party 

claims for contribution and indemnification against Stenger and Quiros and based on the record 

of this Motion, it is unclear if an insurance company (“Ironshore”) will be required to defend and 

indemnify the Receivership Entities, Stenger and Quiros on some or all of the counterclaims and 

third-party claims.   

5.     Before this Court can decide whether the proposed settlement is prudent and 

appropriate, it should consider the claims that SSVR intends to assert claims (which are 

described below), and whether the Ironside policies cover the claims, a question that the 

Receiver must answer. 

BACKGROUND: THE VERMONT ACTION 

6.     In April 2017, certain purported investors in two Receivership Entities, Jay Peak 

Hotel Suites, L.P. (“Phase I”) and Jay Peak Hotel Suites Phase II, L.P. (“Phase II”), sued SSVR.  

These investors claimed that in connection with the sale of its shares of JPI to Q Resorts in 2008, 

SSVR breached an alleged fiduciary duty owed to them and committed acts constituting, fraud, 

conversion, unjust enrichment and fraudulent conveyance.  The investors brought the Vermont 
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Action “derivatively” on behalf of the Receiver.  The plaintiffs disclosed that “through their 

counsel [they] have made written demand that the Receiver commence this action in this 

capacity as Receiver for the limited partnerships, but he has failed and refused to do so.”  

7.     The plaintiffs filed a First Amended Complaint which similarly indicated that the 

Receiver still refused to bring the action of his own accord so the case would proceed as a 

derivative action.  The First Amended Complaint appeared to be commenced on behalf of six 

limited partnerships even though there was no dispute that four of the partnerships did not exist 

at the time of the 2008 sale.  SSVR moved to dismiss the First Amended Complaint but the 

plaintiffs withdrew the complaint before the Vermont Court could rule on the motion.   

8.     On February 27, 2018, the plaintiffs filed a Second Amended Complaint (“SAC” a 

copy of which is attached as Exhibit A) which named Michael Goldberg, as Receiver of the 

Phase I and Phase II partnerships, as plaintiff.  The Receiver was now fully engaged in the case. 

The SAC was otherwise identical in all material respects to the two previous complaints and did 

not contain any self-serving “reservations” limiting the Receiver’s role as plaintiff.  

9.     At its core, the Vermont Action is the Receiver’s attempt to compel SSVR to return 

the purchase price it received when it sold JPI while at the same time allowing him to keep JPI.  

He is not asking that the transaction be rescinded.  He is requesting instead that SSVR forfeit the 

purchase price.   

10.     In response to SSVR’s motion to dismiss, Judge Reiss dismissed three of the five 

causes of action: conversion, fraud and unjust enrichment.  Judge Reiss allowed the Receiver’s 

claims for fiduciary duty and alleged fraudulent transfers to proceed.  She explained these claims 
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would be better addressed on a motion for summary judgment.  (A copy of the opinion, the 

“Opinion,” is attached hereto as Exhibit B).  

11.     As to the two claims which survived the motion to dismiss, for alleged breaches of 

a fiduciary duty and for fraudulent conveyances, Judge Reiss expressed some puzzlement as to 

the Receiver’s theory of damages.  For example, in dismissing the unjust enrichment claim, the 

Court held that “because Plaintiff currently owns Jay Peak to require Defendant Saint-Sauveur to 

disgorge the purchase price in restitution would provide Plaintiff a double recovery.”  The Court 

found that the Plaintiff’s damages, based on equitable precepts, failed the core equitable principle 

as re-stated in Prudential Ins. Co. of Am. v. S.S.Am. Lancer, 870 F.2d 867, 871 (2nd Cir. 1989), 

that “equity abhors a windfall.”   The Court concluded the Opinion by holding that the Receiver 

had “fail[ed] to plausibly allege that Defendant Saint-Sauveur is unjustly enriched merely by 

retaining the benefit of its bargain,”(Opinion pp. 31, 34).  

12.     Judge Reiss’ own doubts as to the Receiver’s damages led her to characterize the 

damage allegations as “sparse” and to state that “upon motion for a more definitive statement by 

Defendant, the court will order Plaintiff to specify the damages he seeks and the basis for their 

recovery.”  (Opinion, p. 22). Consistent with this precatory direction, SSVR moved for a more 

definitive statement and a hearing on the motion is scheduled for March 8.  If, the Receiver’s two 

claims survive, SSVR intends to answer whatever is the last iteration of the complaint; the 

answer will include counterclaims and third-party claims.  As to the Receiver, the counterclaims 

will likely include breaches of contract for failure to indemnify SSVR and to provide and pay for 

its defense of the Vermont Action.  It is possible that the Ironside policies may provide a defense 

against or indemnification of some or all of these potential claims.  
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13.    Third-party claims against Quiros and Stenger will likely include claims for 

indemnification, contribution, aiding and abetting fraud, fraud in the inducement and claims 

arising out of a false certification that Quiros’ delivered to induce SSVR to close on the sale of 

JPI.  The Receiver has sued SSVR for alleged breaches of fiduciary duty to the Phase I and Phase 

II partnerships.  All of the alleged beaches of duty are based on actions and conduct of Stenger 

and Quiros who would in turn be liable to SSVR for their actions.     

NATURE OF COUNTERCLAIMS AND THIRD-PARTY CLAIMS 

(a). Quiros, QResorts and JPI 

14.    SSVR sold all of the issued and outstanding shares of stock in JPI to QResorts 

pursuant to a Stock Transfer Agreement dated June 13, 2008. (the “STA”).  A copy of the STA is 

attache as Exhibit C.   

15.      In section 6.2 of the STA, QResorts represented and warranted that as of the date 

of the closing, all of the representations and warranties made in the STA were accurate in all 

respects.  These representations included the statement that QResorts “has or will have on or 

prior to closing cash available or borrowing facilities or unconditional, funding commitments, in 

each case that are sufficient to enable them to consummate the transactions contemplated by this 

Agreement and the Related Documents.” (STA §4.6).  This representation was reaffirmed in a 

certification that Quiros executed and delivered at the closing in which he stated that “each of the 

Transferee’s representations and warranties in this Agreement was accurate in all respects as of 

the date of this Agreement and is accurate in all respects as of the Closing Date as if made on the 

Closing Date.” ( See e.g. STA §6.2(b).   
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16.     This receivership action was commenced with the filing of a Complaint For 

Injunctive And Other Relief by the Securities and Exchange Commission (the “Complaint”) in 

April 2016 in which the SEC accused Stenger, Quiros and QResorts, among others, of a 

perpetrating an eight year long fraudulent scheme.   3

17.     Among other things, Quiros and QResorts have now admitted that QResorts did 

not have the financial resources to close the STA and that they used funds belonging to the 

investors in the Phase I and Phase II partnerships instead.  Thus, the representation in the STA 

that QResorts had the financial wherewithal to buy JPI was false, and Quiros knowingly and 

deliberately delivered the false certification to induce SSVR to close the sale.   

18.    Raymond James & Associates, Inc. (“Raymond James”)  aided and abetted 

QResorts and Quiros in their breaches of contract, and fraud and false statements by knowingly 

provided a false written confirmation.  Specifically, Raymond James, knowing that SSVR would 

rely on the representation, falsely stated that QResorts had adequate cash and assets on account 

with it sufficient to close the transaction.  Should the Vermont Action proceed, SSVR intends to 

assert third-party claims against Raymond James. 

19.      The STA also contains two separate indemnifications.   

20.     In section 8.7, QResorts agreed to “hold harmless and indemnify” SSVR “from any 

and all obligations of any nature whatsoever, however, and whenever arising, in connection with 

 The Complaint was attached to the SAC and Judge Reiss considered it to be incorporated into 3

the SAC and to be part of the pleadings.  Although the SAC argued that SSVR acted wrongfully 
in connection with the sale of JPI, the Complaint seemingly exonerated it of any wrongdoing, 
describing the lengths to which SSVR went to advise and warn Quiros, QResorts and Raymond 
James that Phase I and II monies were restricted funds and could not in any way be used in 
connection with the sale.  See Complaint ¶¶ 65-67.
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or pursuant to the EB-5 Project or any aspect thereof or any and all matters related to the EB-5 

Project including, without limitation, the withdrawal of transfer or from any participation in the 

EB-5 Project on the Closing Date.”  In section 9.2(b), QResorts agreed to “indemnify and hold 

harmless” SSVR and its directors, officers etc. from the “failure of any representation…made by 

[QResorts]” and any breach of a covenant by QResorts.   

21.     Separately, on or about June 20, 2008, SSVR (under the French version of its 

name), JPI, and QResorts executed an indemnification agreement (the “Indemnification”), a copy 

of which his attached as Exhibit D.  The Indemnification obligates JPI and QResorts to hold 

harmless and indemnify SSVR from any and all obligations of any nature arising out of, in 

connection with or pursuant to the “EB-5 Project.”.   Specifically as set forth in paragraph 3: 4

 QResorts and Jay Peak hereby jointly undertake and agree to hold harmless and 
indemnify SSVR, its shareholders, directors, officers, Affiliates, agents and 
representatives, as and from the date hereof, from (i) any and all obligations of 
any nature whatsoever, however and whenever arising, in connection with or 
pursuant to EB-5 Project or any aspect thereof; (ii) any and all other matters 
related to the EB-5 Project including without limitation, SSVR’s ceasing to 
participate in the EB-5 Project as of and from the date hereof; and (iii) any and all 
claims, actions or proceedings made or taken by any of the investors in the EB-5 
Project.” 

22.   These agreements bind the Receiver because he is the representative of the 

Receivership Entities which include JPI and QResorts.  See, e.g., Eberhard v. Marcu, 530 F.2d. 

122, 132 (2nd Cir. 2008) [“the authority of a receiver is defined by the entity or entities in the 

receivership.  ‘[T[he plaintiff in his capacity as receiver has no greater rights or powers that the 

corporation itself would have’” quoting Fleming v. Lind-Waldock & Co., 922 F.2d 20,25 (1st Cir. 

1990)]. 

 The EB-5 Project was defined as the Phase I and Phase II partnerships.4
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23.     These circumstances, raises several issues for the Receiver if he continues the 

Vermont Action.  For example: (i) while he is suing SSVR on behalf of two Receivership 

Entities, two other Receivership Entities are contractually bound to defend and indemnify SSVR 

in the suit; (ii) since the Receiver cannot both defend and prosecute the same suit, SSVR is 

entitled to counsel of its choosing and the Receiver must pay the costs of defense which he has 

not done so to date; and (iii) since the Receiver cannot obtain a net recovery in the Vermont 

Action as each dollar recovered by either the Phase I or Phase II partnerships will be paid by 

either QResorts or JPI, there is a legitimate issue as to his good faith in continuing the action and 

whether sanctions would be in order. 

(b)  Stenger 

24.     Stenger is also a named defendant in the Complaint.  The Securities and Exchange 

Commission accused him of: orchestrating an “intricate web of transfers between the Defendants 

and the Relief Defendants” (Complaint ¶3); “recklessly ced[ing] control of investor funds to 

Quiros” (Complaint ¶5); post 2008 violations of the Phase II partnership agreement (Complaint 

¶63); and knowingly assisting Quiros in the improper use of investor funds (Complaint ¶98). 

25.     In the Vermont Action, the Receiver claims SSVR breached a purported fiduciary 

duty to the Phase I and Phase II partnerships based primarily, if not exclusively, on Stenger’s 

actions.  If the case proceeds, SSVR intends to assert third-party claims against Mr. Stenger 

based upon, but not limited to, indemnification and contribution arising out of his conduct.   

26.     Since the Receiver has alleged that SSVR’s duties continued after closing and 

seemingly into at least 2011, it would appear that Mr. Stenger, whose actions during those years 

are the basis of the claims against SSVR, would have coverage under the Ironshore Policies.   
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 THE OBJECTION 

27.     The proposed FINAL ORDER BARRING, RESTRAINING, AND ENJOINING 

CLAIMS AGAINST IRONSHORE INDMENITY, INC. (the “Bar Order”, Document 523-1) 

would bar “Barred Persons” from engaging in “Barred Conduct” against the Ironside Released 

Parties.   

28.    SSVR could be considered a Barred Person, which is defined as any “non-

governmental person.”   

29.  “Barred Conduct” includes the “instituting…commencing…encouraging…

participating in, collaborating in, or otherwise prosecuting, or otherwise pursuing or litigating in 

any case or manner” based on or in any manner, based on any liability or responsibility, or 

asserted or potential liability or responsibility, directly or indirectly, relating in any way to 

the Barred Claims.” (Emphasis added).  

30.     “Barred Claims” includes any “claims, actions, causes of action, complaints, cross-

claims, counterclaims, or third-party claims” “that in any way relate to…or are connected with 

the released claims or interests of any kind as set forth in the Settlement Agreement.”   

31.     Taken together, this language could be read to bar any party from bringing a claim 

against any insured which could possibly implicate the Ironshore policies.  Finding B in the Bar 

Order is particularly problematic.  It says Ironshore has conditioned its willingness to enter into a 

settlement provided that it obtain a release from Barred Persons with respect to any claim that 

“relate in any manner whatsoever to the Policies, to any other contract or agreement with 

Ironshore purporting to provide payment to any Insured.” (Emphasis Added). 
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32.     While a district court has “broad powers and wide discretion to determine relief in 

an equity receivership,” Securities and Exchange Commission v. Elliot, 953 f.2d 1560, 1566 (11th 

Cir.1992), its discretion is rooted in its inherent authority as a court of equity. Id.  This discretion 

is not unlimited, though, and the court must exercise its discretion consistent with established 

legal and equitable principles.   

33.     A receiver’s powers are “not without limits” and his authority “is defined by the 

entity or entities in the receivership.” Eberhard v. Marcu. 530 F.3d 122, 132 (2nd Cir. 2008).  In 

addition, while a district/receivership court may authorize “satellite” litigation, it has no 

“inherent” or equity based authority to control or interfere with the “satellite” litigation once 

commenced. Liberte Capital Group, LLC v. Capwill, 462 F.3d 543, 552 (6th Cir 2006). 

34.     Under the circumstances, SSVR respectfully submits that the proposed Bar Order 

is not appropriate.   

35.     To correct the problem, the Court should clarify the order so: (a) it will not 

interfere, limit, bar or preclude SSVR from bringing counterclaims or third-party claims against 

any entity, without limitation, and (b) the Vermont Court will be the sole arbiter of the merits of 

those claims.   

36.     Should that Vermont Court determine the Receiver is liable to SSVR, moreover, 

nothing in the Bar Order or any other order should preclude SSVR from enforcing any judgment 

entered against the Receiver or the Receivership Entities.  Further, the Court should make clear 

that: (a) nothing in the Bar Order should serve to undermine Judge Reiss’ findings that the 

Receiver has consented to be the plaintiff in the Vermont Action, without qualification, (b) that 
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the Receiver is subject to all counterclaims and third-party claims properly asserted in that case, 

and (c) that adjudication of the merits of those claims will be left to Judge Reiss.  

37.     The Motion offers limited information about the Ironshore Policies, such as for 

example, whether Ironshore provided coverage to the Receivership Entities, Quiros and Stenger 

prior to 2011, whether the Policies are claims made policies and whether the Receiver has 

obtained “tail coverage,”  If coverage is available to either Stenger, Quiros, QResorts, JPI or the 

Receiver for the claims that SSVR might assert should the Vermont Action proceed, the 

Settlement Agreement is improvident and should not be approved. 

Respectfully submitted, 

THE LAW OFFICE OF STEPHEN JAMES 
BINHAK, P.L.L.C. 
Attorneys for Saint-Sauveur Valley Resorts, 
Inc. 
1221 Brickell Ave., Suite 2010 
Miami, Florida  33131 
Telephone: (305) 361-5500 
Facsimile:  (305) 428-9532 

By:  /s/ Stephen James Binhak  
 Stephen James Binhak, Esq. 
 Florida Bar No. 0736491 

EISENMAN LEVINE LEHRHAUPT & 
KAKOYIANNIS, P.C. 
Attorneys for Saint-Sauvier Valley Resorts, 
Inc. 
805 Third Avenue 
New York, NY 10022 
Telephone: (305) 361-5500 
Facsimile:  (305) 428-9532 

By:  /s/ Laurence May  
 Laurence May, Esq. 
 Pro Hac Vice Motion Pending 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 5, 2019, I electronically filed the foregoing motion with 

the Clerk of Court using CM/ECF.  I also certify that the foregoing document is being served this 

day on all counsel of record identified on the below Service List in the manner specified, either 

via transmission of Notices of Electronic Filing generated by CM/ECF or in some other 

authorized manner for those counsel or parties who are not authorized to receive electronically 

Notices of Electronic Filing.  

Service List 

    Michael I. Goldberg 
    Akerman, LLP 
    350 Las Olas Blvd., Suite 1600 
    Ft. Lauderdale, FL 33301 
    michael.goldberg@akerman.com 

    Jeffrey Schneider 
    Levine Kellog Lehrman Schneider & Grossman, LLP 
    201 S. Biscayne Blvd., 22nd Floor 
    Miami, Florida 33131 
    jcs@lklsg.com 

    Melissa Damian Visconti 
    Damian & Valori, LLP 
    1000 Brickell Ave., Suite 1020 
    Miami, Florida 33131 
    mvisconti@dvllp.com 

    Joseph G. Galardi 
    Beasley & Galardi, P.A. 
    505 S. Flagler Dr., Suite 1500 
    West Palm Beach, Florida 34401 
    galardi@beasleylaw.net 

    /s/ Stephen James Binhak         
       STEPHEN JAMES BINHAK
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