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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO.: 16-cv-21301-GAYLES 

 

SECURITIES AND EXCHANGE COMMISSION, 

 

 Plaintiff 

 

v. 

 

ARIEL QUIROS, 

WILLIAM STENGER, 

JAY PEAK, INC., 

Q RESORTS, INC., 

JAY PEAK HOTEL SUITES L.P., 

JAY PEAK HOTEL SUITES PHASE II. L.P., 

JAY PEAK MANAGEMENT, INC., 

JAY PEAK PENTHOUSE SUITES, L.P. 

JAY PEAK GP SERVICES, INC., 

JAY PEAK GOLF AND MOUNTAIN SUITES L.P., 

JAY PEAK GP SERVICES GOLF, INC., 

JAY PEAK LODGE AND TOWNHOUSES L.P., 

JAY PEAK GP SERVICES LODGE, INC., 

JAY PEAK HOTEL SUITES STATESIDE L.P., 

JAY PEAK GP SERVICES STATESIDE, INC., 

JAY PEAK BIOMEDICAL RESEARCH PARK L.P., 

AnC BIO VERMONT GP SERVICES, LLC 

 

 Defendants, and 

 

JAY CONSTRUCTION MANAGEMENT, INC., 

GSI OF DADE COUNTY, INC., 

NORTH EAST CONTRACT SERVICES, INC., 

Q BURKE MOUNTAIN RESORT, LLC. 

 

 Relief Defendants. 

________________________________________________/ 

 

NOTICE OF FILING EXHIBITS TO  

MOTION FOR RELIEF FROM STAY OF LITIGATION [DN 121]  

 

 NOW COMES Blanc & Bailey Construction, Inc. (“Blanc & Bailey”), by and through its 

undersigned attorneys, and files its Notice of Filing the attached Exhibits to Motion for Relief from 

Stay filed in the instant case at Docket Number 121. 
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CERTIFICATE OF SERVICE 

  

 I HEREBY CERTIFY that the foregoing document was electronically filed on May 18, 

2016 with the CM/ECF filing portal, which will send a notice of electronic filing to all counsel of 

record. 

Respectfully submitted, this 18th day of May, 2016. 

 

                GURLEY  VITALE 

/s/  J. Ben Vitale    

David E. Gurley  

Florida Bar No. 0402214 

J. Ben Vitale 

Florida Bar No. 0088304 

GURLEY  VITALE 

601 S. Osprey Avenue 

Sarasota, FL 34236 

Telephone: (941) 365-4501 

Facsimile:  (941) 365-2916 

Email: dgurley@GurleyVitale.com 

Email: bvitale@GurleyVitale.com 

Email: eservice@GurleyVitale.com 

 

Attorneys for Blanc & Bailey Construction, Inc. 
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SUPERIOR COURT
CALEDONIA UNIT

CIVIL DIVISION
DOCKETNO, _

v.

Plaintiff

Blanc & Bailey Construction, Inc"

PeakCM, LLC and Burke 2000, LLC
Defendants.

COMPLAINT

)
)
)
)
)
)
)
)
)
)
)
)
)

--------------- )

COMPLAINT

NOW COMES PlaintiffBlanc & Bailey Construction, Inc., by and through its attorney, A.

Jay Kenlan, Esq., as and for its Complaint against the Defendants alleges as follows:

PRELIMINARY STATEMENT

1. This is an action seeking damages and, upon approval of this action by the United

States District Court for the Southern District ofFlorida, perfection ofa duly recorded Contractor's

Lien in the form of a Writ of Attachment. The Lien arises out of Defendant PeakCM's failure to

pay Plaintiff for work performed under a Standard Form of Agreement between Contractor and

Subcontractor (the "Subcontract"; Exhibit 1) between Plaintiffand Defendant PeakCM, dated May

9, 2014, for "Rough Carpentry" for the construction of the Q Burke Mountain Resort Hotel &

Conference Center (Project # 012-1014 - 02) constructed on certain real property owned by

Defendant Burke 2000, LLC located at 4600 Mountain Road in Burke, Caledonia County,

Vermont (the "Property"; Exhibit 2).
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2. On November 30, 2015, Plaintiff filed a contractor's lien (the "Lien") on the

Property pursuant to 9 V.S.A. §§ 1921 et seq. with the Town Clerk of the Town of Burke. See

Exhibit 3.

3. On December 3, 2015, Plaintiff sent Defendant Burke 2000 a letter via certified

mail requesting payment of the amount owed to Plaintiff and informing the Defendant that a lien

was placed on the Property, which letter was, upon information and belief, received by Defendant

Burke 2000. Exhibit 4.

4. The memorandum of Lien was recorded in the Town of Burke Land Records on

December 6,2015, as required by 9 V.S.A. §1923. See Exhibit 3.

5. Under 9 V.S.A. § 1924, if the amounts due have not been paid, Plaintiff is required

to commence an action against Defendants and cause the Property ofDefendant Burke 2000 to be

attached within 180 days from the time of filing of the memorandum of Lien in the Burke Land

Records.

6. Based upon the recording of the memorandum of Lien on December 6, 2015, the

180th day will occur on or about June 5, 2016.

7. The Subcontract contains the following provision:

12.7.2 With respect to the claims identified in Subparagraph 12.7.1, if neither party
requests mediation, or ifmediation does not resolve the dispute, Contractor may elect
at any time to arbitrate or to litigate the dispute, and Subcontractor hereby agrees to
arbitrate if so elected by Contractor... If arbitration is selected by Contractor, the
award rendered by the arbitrator(s) shall be final, and judgment maybe entered upon
it in accordance with applicable law in any court having jurisdiction thereof. The
arbitrator(s) shall issue a reasoned explanation of the award.

8. On February 17, 2016, Plaintiff and Defendant PeakCM participated in mediation

at the offices ofMarks & Powers in Middlebury Vermont. The mediation was recessed until May

2
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26,2016, when the parties intend to resume the mediation in an effort to resolve Plaintiffs claims

and Defendant PeakCM's counterclaims.

9. Upon conclusion of the mediation, if Plaintiffs claims or Defendant PeakCM's

counterclaims have not been resolved, Defendant PeakCM may seek to elect arbitration under

section 12.7.2 of the Subcontract.

10. If Defendant PeakCM seeks to arbitrate this matter, and if an arbitration award is

made by an arbitrator in accordance with Section 12.7.2 of the Subcontract, such award would be

entered as a judgment in these proceedings.

11. On April 13, 2016, the United States District Court for the Southern District of

Florida issued an Order Granting Plaintiff Securities and Exchange Commission Motion for

Appointment of Receiver (the "Order") in the matter of Securities and Exchange Commission v.

Ariel Quiros, Williams Stenger, et aI., Case No. 16-CV-21301-GAYLES (the "Federal Court

Action"). The Order contains the following restriction and limitation on actions by third parties:

21. No bank, savings and loan association, other financial institution, or any other
person or entity shall exercise any form of set-off, alleged set-off, lien, or any form
of self-help whatsoever, or refuse to transfer any funds or assets of the Corporate
Defendants and Relief Defendants to the Receiver's control without the permission
of this Court;

12. Defendant Burke 2000 is a wholly owned subsidiary ofQ Burke Mountain Resort,

LLC.

13. Q Burke Mountain Resort, LLC is a Relief Defendant Corporate Defendant in the

Federal Court Action.

14. Plaintiff must seek permission from the Florida federal court to pursue an

attachment against property owned by Defendant Burke 2000.

3
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15. Plaintiffhas filed an action in the Florida federal court seeking permission of the

Florida federal court to proceed with perfection of its Lien against the Property; however,

Paragraph 21 of the Order and the docketing requirements of the Florida federal court will

effectively prevent Plaintiff from obtaining permission from the Florida federal court to seek and

obtain an attachment from this court within the 180-day limitation of9 V.S.A. § 1924.

PARTIES AND VENUE

16. Plaintiff Blanc & Bailey Construction, Inc. is, and was at all times relevant to the

matter, a New Hampshire corporation duly organized and created under the laws of the State of

New Hampshire, with a principal business address of 18 Depot Street, Charlestown, New

Hampshire, 03603.

17. Plaintiff is registered to do business m the State of Vermont as a foreign

corporation.

18. Defendant PeakCM, LLC, upon information and belief, is registered to do business

in the State ofVermont as a foreign limited liability company.

19. Defendant Burke 2000, LLC is, upon information and belief, a duly registered

Vermont limited liability company.

20. Defendant Burke 2000, LLC is, upon information and belief, the owner of the

Property.

21. Venue is proper in Caledonia County, the locus ofthe Property. 12 V.S.A. § 402(a).

4
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GENERAL ALLEGATIONS

The Contracts

22. Upon information and belief, Defendant PeakCM has entered into a general

contract with Defendant Burke 2000 for the construction of the Q Burke Mountain Resort Hotel

& Conference Center on the Property owned by Defendant Burke 2000.

23. Under the Subcontract with Defendant PeakCM as General Contractor for

Defendant Burke 2000, LLC, Plaintiff agreed to perform "Rough Carpentry" (the "Work") for the

"Q Burke Mountain Resort Hotel & Conference Center" (the "Project") to be constructed on the

Property by Defendant PeakCM.

24. PlaintiffHAS performed and completed the Work in substantial conformance with

the Subcontract, including and subject to modifications, change orders, and instructions received

from Defendant PeakCM.

Defendant PeakCM's Failure to Pay

25. Plaintiffhas filed with Defendant PeakCM requisition for payment with supporting

documents in accordance with the terms of the Subcontract, and has demanded of defendant

PeakCM that adjustments be made to be cost of the work to reflect changes in the work required

by defendant PeakCM, and costs and expenses caused by defendant PeakCM's deviations from

and failure to perform in accordance with the Subcontract.

26. Notwithstanding Plaintiffs requisitions and demands for payment, Defendant

PeakCM has failed, neglected, and refused to pay Plaintiff for amounts due Plaintiff under the

terms of the Subcontract and in accordance with Chapter 102 of Title 9 of the Vermont Statutes

Annotated.

5
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27. Plaintiff is currently owed no less than $401,501.47 by Defendant PeakCM for

work performed by Plaintiff pursuant to the Subcontract and for costs and expenses incurred by

Plaintiff as a result of Defendant PeakCM's changes in the scope of the work, and failure to

perform in accordance with the Subcontract.

Contractor's Lien

28. Plaintiff repeats and re-alleges paragraphs I - 27 as if fully set forth herein.

29. Defendant PeakCM has not paid Plaintiff for the total amount due under the

Subcontract.

30. Defendant PeakCM's breaches resulted in damage to Plaintiff.

31. Defendant PeakCM's breaches deprived Plaintiff of the essential benefit of the

bargain that it contracted for in the Subcontract Phase II Contract.

32. As a direct and proximate result of Defendant PeakCM's breach, Plaintiff has

suffered damages and continues to suffer damages.

FIRST CAUSE OF ACTION
Breach of Covenant of Good Faith and Fair Dealing

33. Plaintiff repeats and re-alleges paragraphs 1 - 32 as if fully set forth herein.

34. The Subcontract contained an implied covenant of good faith and fair dealing.

35. By their conduct, alleged herein, the Defendants violated the implied covenant of

good faith and fair dealing.

36. As a direct and proximate result of the Defendants' breach of the covenant ofgood

faith and fair dealing, Plaintiffhas suffered damages, including lost profits, and has and will incur

attorneys' fees and costs in connection with the commencement and prosecution of this action.

6
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37. Damages analogous to tort damages, including without limitation exemplary and

punitive damages, are appropriate for Defendant's breach of this implied covenant. Ainsworth v.

Franklin County Cheese Corp., 156 Vt. 325, 331-32 (1991).

SECOND CAUSE OF ACTION
Violation of Contractor Prompt Pay Act - 9 V.S.A. § 4001 et seq.

38. Plaintiff repeats and re-alleges paragraphs 1 - 37 of the Complaint as if fully set

forth herein.

39. Plaintiffis a "contractor" pursuant to 9 V.S.A. § 4001(1).

40. Defendant Burke 2000 is an "owner" pursuant to 9 V.S.A. § 4001(3).

41. Defendant PeakCM is the agent ofdefendant Burke 2000 as the general contractor

for the Project

42. Plaintiff performed work on Defendant Burke 2000's real property pursuant to a

construction contract as defined by 9 V.S.A. § 4001(5).

43. Title 9 V.S.A. Chapter 102 applies to the Subcontract between the Plaintiff and

Defendant PeakCM and the general contract between Defendant PeakCM and Defendant Burke

2000.

44. Title 9 V.S.A. § 4002 requires that Defendant PeakCM pay Plaintiff strictly in

accordance with the terms of the Subcontract.

45. Plaintiffcompleted the work on or about April 30, 2015.

46. Plaintiffmade application for payment by sending invoices to Defendant PeakCM.

47. Defendants have not paid the total amount due.

48. Plaintiff is entitled to one percent (1%) interest per month on the outstanding

balance owed by Defendant PeakCM pursuant to 9 V.S.A. § 4002(d).
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49. Plaintiff is also entitled to a one percent (1%) interest penalty per month on the

outstanding balance owed by Defendant PeakCM pursuant to 9 V.S.A. § 4007(b).

50. Plaintiff is entitled to attorneys' fees and the cost of collection from Defendant

PeakCM pursuant to 9 V.S.A. § 4007(c).

THIRD CAUSE OF ACTION
Unjust Enrichment

51. Plaintiff repeats and re-alleges paragraphs 1 - 50 of the Complaint as if fully set

forth herein.

52. Defendants accepted the work, labor and materials furnished by Plaintiff.

53. Defendants have received the benefit ofPlaintiffs work on the Project.

54. The value of Defendant Burke 2000's Property was enhanced as a result of

Plaintiff's work, labor and materials.

55. The increase in value ofthe Defendant Burke 2000's Property is equal to or greater

than the cost of such work, labor and materials.

56. As a result ofDefendant PeakCM's failure to pay for the work, labor and materials

supplied by Plaintiff, Defendants PeakCM and Burke 2000 have been unjustly enriched.

FOURTH CAUSE OF ACTION
Enforcement of Contractor's Lien

57. Plaintiff repeats and re-alleges paragraphs 1 - 56 of the Complaint as if fully set

forth herein.

58. Pursuant to 9 V.S.A. § 1923, Plaintiff filed a notice of contractor's lien with the

Town Clerk of the Town of Burke, which lien was recorded on December 6, 2015 at Book 140,

Page 237 ofthe Burke Land Records.

59. Plaintiffnotified Defendant Burke 2000 by certified mail of its assertion of its lien

and provided them with a copy of the Notice of Lien.
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60. As ofthe date of this Complaint, the lien has not been satisfied.

61. Title 9 V.S.A. § 1924 provides for the enforcement of Plaintiffs Lien by causing

the Property to become attached where said Lien has not been satisfied.

WHEREFORE, Plaintiff respectfully requests that this Honorable Court:

a. Stay the present proceeding, and extend the time for issuance of an attachment
under 9 V.S.A. § 1924, pending a decision by the Florida District Court approving
Plaintiff's request to proceed with this action and obtain an attachment ofdefendant
Burke 2000's Property.

b. Upon approval of this action by the Florida District Court, order that not less than
$401,501.47 of the aforementioned damages, together with the attorney fees, costs
and interest awarded by this Court, be adjudged to be a lien against the Property
pursuant to 9 V.S.A. § 1924, senior and superior to any claim of right, title or
interest of any Defendant in or to the Property, and that the Property be ordered
sold by the Sheriff of Caledonia County, Vermont, according to law, and that all
proceeds of the sale be applied to Plaintiff's claim and to the cost of these
proceedings and the sale of the Property;

c. Stay the present proceeding pending a decision by defendant PeakCM concerning
arbitration and, if arbitration is elected, order that the award of the arbitrator be
reported to this Court;

d. If Defendant PeakCM does not elect to seek arbitration of Plaintiff's claims under
Section 12.7.2 of the Subcontract, proceed with trial of this case and:

1. Award to Plaintiffdamages incurred as a result ofDefendant PeakCM's breach
of the Subcontract, according to proof;

ii. Award to Plaintiff all payment amounts due plus contractual interest and late
fees to which Plaintiff is entitled pursuant to the Subcontract or otherwise;

111. Award to Plaintiff interest as set forth under 9 V.S.A. § 4002 on all amounts
due, including prejudgment interest; and

iv. Award to Plaintiffpenalties as set forth under 9 V.S.A. § 4007(b) on all amounts
due;

v. Award to Plaintiff reasonable attorneys' fees, disbursements and costs of this
action pursuant to the Phase II Contract and 9 V.S.A. § 4007(c);

e. Award to Plaintiff such other and further relief as this court deems just, equitable
and proper.
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Dated at Rutland, Vermorit this~daY,~~_6.1--t~e--\__-----

(
\ A Jay K la sq.,
'AJay, Esq., PLLC
25 W hington Street
Rutland, Vermont 05701
Direct Dial: 802-855-8724
Main Office: 802-772-4440
Email: jkenlan@kenlanlawvt.com
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